vy L6ZLOLLL LOLL 


AMY AION 


1) 
L + 
© 
Oo ® 
oO - 
re 
md. 
HE 
(a) 
Oo 
mo 


* 


cvommnission 
inguiryy 


Canada. 
ttees of 


a 


commission. 


1968, 


Bm 


Report. Ve. 2. 


GLE ORES oh 


REPORT 
OF 
THE COMMITTEE TO SURVEY THE 
WORK AND ORGANIZATION OF THE 
- CANADIAN PENSION COMMISSION 


VOLUME II 


erase 
— 


3 
— mm a 


= nace Dime 
x = 


3 
ee 


: mete m: 


VOLO & oil 
COON tate NTS 


DARL fot MAJOR AREAS 


Chapter 12 Repular Forces 
General 


Representations and Uvidence 
History 

Recommendations 

Comment 

Reference Sources 


Chapter 13 Basic Rate 
Genera 


Representations and Evidence 
History 

Recommendation 

Comment 

Reference Sources 


Chapter 14 Multiple Disabilities 
General 


Representations and Evidence 
Recommendations 

Comment 

Reference Sources 


Chapter 15 Compassionate Pension 
Reaoret 


Chapter 16 Post-Discharge Consequential Disabilities 


Representations and Evidence 
History 

Recommendations 

Comment 

Reference Sources 


General 

Representations and Evidence 
Recommendations 

Comment 

Reference Sources 


Chapter 17 Attendance Allowance 
General 


Representations and Evidence 
History 

Recommendations 

Comment 

Reference Sources 


Digitized by the Internet Archive 
In 2023 with funding trom 
University of Toronto 


https://archive.org/details/31/761117012914 


Chapter 18 Automatic Age Increase 
General 


Representations and Evidence 
History 

Recommendations 

Comment 

Reference Sources 


Chapter 19 Legal Damages and Workmen's Compensation 
' General 


Representations and Evidence 
History 

Recommendation 

Comment 

Reference Sources 


Chapter 20 Hong Kong Veterans 
nera 


Representations and Evidence 
Recommendations 

Comment 

Reference Sources 


Chapter 21 Medical Advisory Branch 
nera 


Representations and Evidence 
Recommendations 

Comment 

Reference Sources 


“ais 


675 
675 
680 
685 
686 
696 


697 
697 
707 
730 
738 
739 
763 


764 
764 
768 
780 
781 
79h 


795 
795 
799 
832 
83), 
Bh 


evi et: wi Ane ohana 
—< eta el 


bis sewed acetal” 


43h 


REPORT OF E2CO 
SURVEY THE ORGANIZATION AND W fe) 


THE CANADIAN PENSION COMMISSION 


PART RE 


CHAPTER 12 435 
REGULAR FORCES 
The provisions for pension for members of Canada's Regular Force * 
are set out in Section 13(2) of the Pension Act which reads as follows: 

13(2) In respect of military service rendered in the 
non-permanent active militia or in the reserve 
army during World War II and in respect of 

- military service in peacetime, pension shall 

be awarded to or in respect of members of the 
forces who have suffered disability, in accord- 
ance with the rates set out in Schedule A, and 
in respect of members of the forces who have 
died, in accordance with the rates set out in 
Schedule B, when the injury or disease or 
aggravation thereof resulting in disability 
or death in respect of which the application 
for pension is made arose out of or was directly 
connected with such military service. 

This Section provides a more restricted basis for pensions for 
members of the peacetime forces than for those who served during wartime. 
The words "arose out of or was directly connected with" are taken to 
mean that the injury, disease or aggravation thereof, or the death, mst 
have been related in some manner to the member's service. The compara- 
tive wording in Section 13(1)(a) which covers wartime service is "was 
attributable to or was incurred during such military service". These 
words have the broader connotation that the injury, disease or aggra- 


vation thereof, or the death, can either be attributable to, or merely 


have been incurred during the service. 
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% Where reference is made to Regular Forces in this report it shall 
be taken to include the MILITIA FORCES. 
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REPRESENTATIONS AND EVIDENCE 


General 


The Royal Canadian Legion stated in its brief that the problems 
arising from Regular Force applications for pension could be overcome 
by a more effective application of the benefit of the doubt, as set out 
in Section 70 of the Pension Act. | 

The War Amputations of Canada proposed, in a Supplementary Brief 
filed with the Committee under date of January 28th, 1966 ® that the 
existing provision for compensation for disability or death for members 
of the peacetime forces failed to make sufficient distinction as to 
whether the cause of the death or the disability was: 


1. due to a military function in the true sense of the 
word; or 


2. due to some occupational hazard which might normally 
be covered by Workmen's Compensation. 


This submission suggested, in principle, that the provisions for 
pension for members of the Regular Force should be set out in legislation 
separate to that governing pension for veterans. 

The Honourable Gordon Churchill, P.C., M.P., stated that, when he 
was Minister of Veterans Affairs, he considered it desirable to amend the 
Pension Act with respect to coverage for members of the Regular Force. 
His views concerning the necessity for such amendment was given as 


follows: 3 


My investigation indicates that Section 13(2) causes 
the Pension Commission, I would think, more trouble 
than any section that they have to administer, and 
information thav I received from the Chairman of the 
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Pension Commission some years ago showed that approx- 
imately 80% of the applications made by or on behalf 
of service personnel under that Section were rejected. 
It seemed to me a rather high figure, and of course 
trouble came out of the interpretation of that final 
phrase, "arose out of or was directly connected with 
military service", 


Mr. Churchill spoke further on the subject as follows: 4 


I hope that you will be able to come up with some 
satisfactory amendment because I think the Pension 
Commission has been subjected to quite a bit of 
criticism, unfair criticism, because of that particular 
Section. A great many people do not differentiate from 
the disabled serviceman who has been through difficult 
areas in wartime from the disabled serviceman in peace- 
time, and the Pension Commission has had to take the 
blame, and it has tended to weaken confidence in the 
Pension Commission. JI remember one time I had hoped 
that that Section could entirely be removed, and that 
the Defence Department would look after its own people 
by its own methods. I considered that that should be 
taken into account. It might be possible for the 
Defence Department to do that very thing. 


Interpretation of: 'Arose out of" and "Directly connected with military 


service’. 
The submission of the Chief of the Defence Staff claimed that the 
Pension Commission failed to differentiate between the words "arose out 
Bi and "directly connected with". ? The submission said the Commission 
took the view that the injury, disease or aggravation thereof, or death 
mist arise directly from military service. This led to over-emphasis on 
the question of whether the death or injury had occurred in the actual 
performance of military duty, and too little emphasis on the direct 


connection with special hazards, circumstances and demands of military 


service and military environment generally. 
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REPRESENTATIONS AND EVIDENCE: 
The Veterans! Bureau was of the belief that the phrase "arose out of" 
does not have exactly the same meaning as the phrase "directly connected 


with". The Bureau considered that the phrase "arose out of" had a 


6 


broader meaning, 
The Veterans! bureau gave the further view that the difficulty in 
the interpretation of the Section "may stem from the belief by the 
Commission that both requirements are necessary" and concluded that: 
It is difficult to ascertain whether the Commission 
considers that there is a difference between the 
phrases "arose out of" and "directly connected with" 
such military service. 


The Bureau concluded that the "Commission does not apply a consis- 


tent interpretation of this Section". 


Military Compulsion 


Representatives of the Regular Force considered that the definition 
of "military service" by the Pension Commission was too restrictive. 


Their submission cited the example of "approved sports". The brief 
stated; 1 


i‘ Une sport is part of the organized sport programme 
at a unit and is conducted in accordance with service 
orders, in consideration of the special requirements 
for members to keep fit, taking part in that sport, 


mist, in our opinion, be considered as part of "mil- 
itary service". 


The Brief then quoted several cases which the Armed Forces represent- 


atives considered to be pensionable, but where pension had been refused 


by the Pension Commission. 
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REPRESENTATIONS AND EVIDENCE 
The submission from the Veterans! Bureau cited a number of cases 
where service personnel had been injured while engaged in sports, but 


where the Pension Commission could not find evidence to relate such 


sports to military service. 8 
Your Committee concluded, from a review of these cases, that there 


was no uniform principle in the application of Section 13(2) to pension 


claims arising from sports. 

Your Committee examined Canadian Forces Administrative Order 50-1 
issued under date of October 22nd, 1965. This Order listed fifty sports 
as being authorized for inclusion in physical fitness and sports compe- 
tition programmes. The Order stated in paragraph ): 


Sports competitions play a useful, enjoyable and 
traditional part in military life and are comple- 
mentary to the compulsory physical fitness programme. 


The Order contained the following information relative to coverage 
under the Pension Act. 


7. A member who is injured during participation ina 
physical fitness training or sports programme may, 
following release from the Canadian Forces, be 
entitled to a pension or treatment under the Pensions 
Act for any resulting disability if it is clearly 
established that the injury arose out of or was 
directly attributable to his military service. To 
make the finding of attributability the proceedings 
of any summary investigation or board of enquiry 
investigating the circumstances surrounding such 
an injury shall include all available evidence as 
to the effect of military control of the activity 
and copies of any appropriate written orders. It 
is not necessary, unless specifically directed, that 
2 member,be named in "unit" order as being a part- 
icipant in the activity providing that the complete 
details of the member's participation are included 
in the proceedings of the investiration. 


ne) 


Improper Conduct 

The impact of the Pension Commission's interpretation of improper 
conduct upon the adjudication of applications for pension for death or 
disability involving personnel of the peacetime Forces was the subject 
of a number of representations to your Committee. 

Representatives of the Armed Forces and of the Yeterans' Pureau 
both registered objection with your Committee, to the effect that the 
Pension Commission applied an overly strict interpretation to improper 
conduct against the applicant. 

The provisions of the Pension Act with respect to improper conduct, 
which apply to peacetime service, are set out in Section 1) as follows: 
1h(1) Subject to this Section, a pension shall not 
be awarded when the death or disability of 

the member of the forces was due to improper 
conduct as herein defined. 

(2) The Commission may, when the applicant is in 
a dependent condition, award such pension as 
it deems fit in the circumstances. 

The Committee noted a decision, taken at a general meeting of the 
Pension: Commission on September 5, 1963, as follows: 9 

That the provisions of Section 1) of the Pension 
Act do not apply to applications under Section 
eRe ieee 

The interpretation of this decision, as cited by the Commission 
Chairman in his presentation to your Committee, was as follows: !° 

It is realized, of course, that the Brief is 
attempting to express to the Committee certain 


opinions held by Department of National Defence 
officials. One obvious error appearing in the 
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Brief is the suggestion that the Commission refused 

to grant many claims by using the misconduct Section 
Lu(1). The fact of the matter is that this section 

18 not applicable to claims under Section 13(2). 


When the airman's death or disability arose out of 
his own misconduct, re gligence, carelessness, or 
irresponsibility, then of course, it did not arise 
out of his service. The pilot, for example, who 
is killed or disabled because he deliberately 
disobeyed the flying regulations, is not dead or 
disabled because he was in the service, but rather 
because he deliberately disregarded the requirements 
of the service. His death did not either arise out 
of nor was it directly connected with service. It 
_ arose out of his own personal decision to risk his 
life contrary to the orders under when he was 
operating. 


The Commission Chairman commented further on this subject in his 


presentation to the Committee under date of June 20th, 1966 as follows: i 


To suggest that the Commission will reject a claim 
solely on such grounds as an improper cockpit check, 
or neglect to place appropriate lights when a vehicle 
is stopped on the road, is simply to demonstrate a 
complete misunderstanding of both the Pension Act and 
the attitude of the Canadian Pension Commission. 


In their most recent submission to the Committee, the 
representations of the Department of National Defence 
have again dealt at some length with the relationship 
between sections 13(2) and 1h of the Pension Act. I 
am sorry that I do not seem to.be able to make clear 
the Commission's interpretation of this situation. 
That the situation is beginning to become clear to them 
is indicated, however, by one statement contained in 
the most recent representation. At one point, it is 
said "that for at least two reasons the Pension 
Commission must consider whether a pension is first 
awardable at all under Section 13(2)". 


The representation goes on to say that: "if the 
decision is that the injury or death arose out of or 
was directly connected with military service but | 
involved possible misconduct then a further decision 
must be rendered pursuant to Let)". 
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The Gommission having decided that the injury or death 
arises out of or was directly connected with service, 
pays the full pension as provided by the Pension Act 
and interprets Section 13(2) to mean that it cannot 
under the Act pay any lesser amount. On the other 
hand, if the Commission decides that the injury or death 
did not arise out of or was not directly connected with 
service, it cannot pay any pension at all. Again, it 
seems to me that the Pension Act is quite clear in this 
regard, and I might add it is equally clear to the 
Members of the Commission. 


Your Committee heard comments from two Commissioners at a sitting in 
Ottawa on May 20th, 1966. Both Commissioners made reference to the 
‘ : j 

relationship between Section ll; and 13(2). Commissioner W.P. Power 3 
stated as follows: 

Well, since it is up to me to reply and since I have 

been given permission to express my personal opinion 

I will say that I do not agree with this and never 

have. I feel that Section 1 applies to Section 13(2) 

and there is no other provision in the Act which 

permits the Commission of its own accord to introduce 

other elements which will eliminate a man from the 

retention of a pension claim. 


Mr. Power stated further: 


I feel it is an improper interpretation. I do not 
feel that I should go into the details. 


Another Commissioner, A.D. Decker, made it clear that his under- 
standing of the policy differed significantly from that of the Commission 
Chairman. 

It was evident to the Committee that the policy of the Commission 
that "the provisions of Section 1h of the Pension Act do not apply to 
applications under Section 13(2)". (See page lO hereof) had created great 
uncertainty within the Pension Commission, the Armed Forces, the Veterans! 


Bureau, and among officers of veterans organizations. 
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The representations made to your Committee clearly indicate that 
the Pension Commission's action in adopting a stated policy that Section 
1 did not apply to applications under Section 13(2), has had the 
eifect of removing the definition of misconduct from the Act in rezard 
to applications from or on behalf of members of the peacetime forces.* 

It appeared to your Committee that the Pension Commission would be 
well within its rights to refuse pension on the grounds of improper 
conduct, if the Commission came to the conclusion that such improper 
conduct was of the nature as envisaged in Section 2(m) which reads as 


follows: 


2(m) Improper conduct includes willful disobediance 
of orders, willful self-inflicted wounding, 
and vicious or criminal conduct. 

The Committee considers that it is irrelevant whether the Pension 
Commission was correct in taking the position that the provisions of 
Section ll; of the Act did not apply to applications under ere 13i2o% 
It seems evident that this was the method which the Yension Commission 
chose to follow. No useful purpose would be served by attempting either 
to criticize or justify the actions of the Pension Commission in its 
interpretation of Section 1) in relation to Section 13(2). This argument 
only serves to cloud the real issue, which is whether the Pension 

Commission has been applying an unnecessarily strict interpretation 
to the definition of improper conduct. 

The representatives of the Canadian Forces Headquarters considered 
that this interpretation by the Pension Commission was unnecessarily 


strict on occasion, and that as a result, pension was refused for what 


amounted to minor breaches of orders. 


ee Tease cometon pr endian 
* The Commission could still refuse pension on the grounes tat the injury 
or disease did not arise out of service. 
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Armed Forces representatives were of the view that wilful dis- 
obedience, in the meaning of the Pension Act, should consist only of 
offences which were on a par with serious acts such as wilful self- 
inflicted woundine or vicious and criminal conduct. Their submission 
cited examples of refusal of pension where the Armed Forces personnel 
had committed what, in the opinion of the Armed Forces, amounted to a 
minor breach of discipline but where, notwithstanding, the Pension 
Commission had refused pension on the grounds that there was insuffia. 
cient evidence to relate the accident to military service as such. It 
was the contention of the representatives of the Armed Forces that im- 
proper conduct was the real ground for refusal of pension. Two of these 
cases are included hereunder in illustration: ) 

SERGEANT '"L" 


Sergeant "L" was proceeding onduty ina military 
vehicle from Camp Gagetown to Shediac, New Brunswick, 
on 2 June 1962. He deviated from the direct route 

and proceeded into the city of Moncton. The reason 
given for the diversion was explained to the sergeant's 
commanding officer who considered it reasonable and who 
did not take any disciplinary action. However, while 
in Moncton both the sergeant and the driver drank some 
beer. The sergeant was disciplined for drinking on 
duty and permitting the driver to drink. However, the 
driver consumed only two beers and stated on oath that 
it did not in any way affect his driving ability. 


They returned to the main highway and were proceeding 
on toward Shediac in continuation of the original duty 
trip when the vehicle went off the road on a curve and 
the sergeant was severely injured. The accident was 
investigated by both the RCMP and Service Police. No 
charges were preferred against the driver and there was 
no indication that his consumption of beer contributed 
in any way towards the accident. 


Nevertheless the Commission apparently conjectured 
about the offect of the driver's drinkine and pension 
was denied. The decision stated: 
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"The Commission acknowledges that Sergeant "LL" 
was on duty, but found the evidence insufficient 
to relate the accident to military service as 
such in the regular force in peacetime." 


The Commission having acknowledged that he was on duty, 
and as he was in a military vehicle proceeding on the 
proper route pursuant to military instruction, it is 
not understood how a pension could be denied. There 
was no evidence whatever that the minor misdemeanor 

of the sergeant contributed in any way to the accident 
which resulted in the injury. 


FLYING OFFICER ''M"! 


Flying Officer "M"' was one of four pilots ordered to 

fly four Chipmunk aircraft from Dunnville, Ontario, 

to RCAF Station Centralia on 22 March 1963. Flying 

Officer "M" was in charge of the flight. After they 

were airborne, he called the other aircraft to follow 
- him in a line astern formation across the airfield. 


He approached the airfield at a low altitude estimated 
at between 100 and 200 feet. The aircraft then went 
into a shallow climb to an altitude estimated at 1,00 

to 500 feet, and beean to roll. The beginning of the 
roll appeared to be smoothly executed as 2 controlled 
manoeuvre, but as the aircraft reached the inverted 
position the nose began to drop, and the aircraft 
veered some 90 degrees to the left of the heading flown 
when the rolling action commenced. The aircraft struck 
the ground and took a long bounce during which it burst 
into flames, and Flying Officer "M" was dead before he 
could be extricated from the wreckage. The cause of 
death was injuries sustained through impact and fire. 


The findings and conclusions of the Accident Invest- 
jigvation Branch officer who initially investigated the 
accident were as follows: 


Findings 
1. There was no indication of any aircraft mal- 
function. 


2, The pilot was relatively inexperienced on 
type o 
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3. The pilot had never had a unit check out 
on type. 


lh, His recent experience on type was limited 
to cross-country ferry work, 


5. His aerobatic proficiency would be of low 
calibre. 


6. His total recent flying was limited. 


7. The pilot contravened CAP 100 (flying reg- 
ulations) by performing an aerobatic manoeu- 
vre at low altitude over an aerodrome without 
authority. 


Conclusions 
OT ern eee 


It is concluded from the evidence of witnesses that 
the pilot attempted a low altitude roll wherein he 
lost directional control and in attempting to 
complete the roll he "dished out" and lost heicht. 
There did not appear to be any indication from the 
manoeuvre completed that would suggest failure of 
control surfaces and the wreckage indicated all 
controls serviceable prior to impact. The Chip- 
munk is not an "easy" aircraft to roll perfectly 
and lack of practice, low altitude with its 
changed perspective, and reduced airspeed probably 
all contributed to an improperly performed 
manoeuvre at low altitude. 


The statement of the Royal Canadian Air Force Board 
of Enquiry convened to investigate the accident 
included the following: 


"The probable reason is that the execution of the 
roll was poor. The Chipmink does not roll as 
easily as a more high-powered aeroplane, and 
demands a delicate touch. Flying Officer '"'M" 
was probably not sufficiently well practiced 

at the manoeuvre on the type, and it is 
suspected that once inverted, and with the 

nose dropping, his proximity to the ground was 
momentarily a surprise factor which initiated 
incorrect recovery action", 
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The Board of Inquiry found that the cause of the 
crash was that a rolling aerobatic manoeuvre was 
initiated at too low an altitude, that Flying 
Officer "M" was on duty at the time of the accident, 
that "M" was to blame for the accident, and further 
that the death of "M" was attributable to military 
service. 


The Canadian Pension Commission, in its decision 
dated 3 October 1963 stated as follows: 


"It seems quite clear in this case death was 
not the result of the requirements of service 
but rather was the result of a manoeuvre 
initiated by the deceased's own act, and for 
these reasons death did not arise out of nor 
was it directly connected with service in the 
peacetime force", 


The decision went on to state: 


"Not pensionable under the provisions of Section 
13(2) as death did not arise out of nor was it 
directly connected with peacetime service", 


This opinion was confirmed on the Second Hearing 
dated August 12, 1965. 


In the face of the very clear evidence as to how the 
accident occurred, the ruling of the Commission that 
it did not arise out of nor was it directly connected 
with peacetime service is impossible to comprehend. 
In their decision they have not mentioned Section lh, 
which refers to misconduct. It has been ascertained 
that it is Commission policy "that the provisions of 
Section lh of the Pension Act do not apply to applic- 
ations under Section 13(2)". This policy ruling of 
the Commission is not understood. The only conceiv- 
able reason why a pension could have been refused in 
this case would be under the misconduct section. The 
fact that the Pension Commission did not refer to this 
Section may be an indication that, in their opinion, 
there was no misconduct and if this is the case there 
would appear to be absolutely no grounds for not 


awarding a pension. 
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Even if Section ll were to be applied to the facts of 
the Flying Officer "M" case, it would seem, from a 
perusal of the reasons given by the Accident Investig- 
ation Branch officer and the Board of Inquiry, that 
the immediate and principal cause of the accident was 
not the breaking of the regulation but rather inability 
to perform the manoeuvre adequately in the existing 
circumstances. A skilled pilot with experience on this 
type of aircraft should have had no difficulty in 
performing this manoeuvre. 

The Veterans' Bureau, in its submission, stated that cases where 
pension had been refused for members of the peacetime Forces on the 
grounds of misconduct were "relatively rare" and represented only a 
small fraction of Regular Force claims. 6 The Veterans! Bureau cited 
several cases which had been refused in the initial stages of adjudic- 
ation, but had been approved at Appeal Board Hearings. The point in 
the cases cited was that, while proceeding under Section 13(2), the 
Pension Commission was, in a result, using relatively minor infractions 
of rules as a basis for denying pension, 

The submission of the Armed Forces !7 stated that an anomalous 
situation existed with respect to some benefits paid to employees of the 
Canadian Government under the Government Employees Compensation Act '8 
compared with the compensation available to the members of the Armed 
Forces under the Pension Act. In particular, the representatives of 
the Armed Forces pointed to the fact that, under the Government Employees 
Compensation Act, employees of the Federal Government were subject to 


t} Cas , 
‘© provisions which applied under the Workmen's Compensation legislation 


of the Province where the employee is usually employed, This 


had the effect that, in a case of a serious injury or death, Workmen's 
Compensation could be paid, regardless of whether there was an 
element of misconduct in the act which brought about the injury or death, 
In explanation, the Government Employees Compensation Act provides 

for refusal of benefits where misconduct is involved, but only in cases 
where the injury is not so severe as to cause total disablement or death. 
Where the injured person is totally disabled, or where such person loses 
his life, the Government Employees Compensation Act provides that 
compensation will be made available to the person or to his survivors, 
as the case may be, irrespective of any misconduct. 

7 The representatives of the Armed Forces expressed the opinion that 
the members of the Forces should be entitled to the same provisions as 


civilian employees of the Federal Government. 


Pensionability while Continuing to Serve in the Armed Forces 


The Pension Act Section 2(b) reads as follows: 


2(b) "Applicant" means a person who has made an applic- 
ation for a pension, or a person on whose behalf 
an application for a pension has been made, or a 
member of the forces in whom a disability is shown 
to exist at the time of his retirement or discharge 
or at the time he ceased to be on active service 
during World War II, or at the time of the comple- 
tion of Treatment of training by the Department of 
Veterans Affairs; 


Your Committee was informed by Dr. B. Laurin, Assistant to the Chief 
Medical Adviser, !9 that the Commission interprets this Section to mean 
that a person who served in the Armed Forces is considered an applicant 


"Nat the time of his retirement or discharge", except those persons who 


hg 
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20 
are covered by the Special Duty Area Pension Order. 


Such persons are 
considered as applicants when the special duty ceases. 

The representatives of the Armed I'orces 2! Wroposed that pension- 
ability should be determined as soon as possible after a disability 
became apparent, and the fact that the man was serving in, and intended 
to continue to serve in,the Armed Forces should not be a bar to the 
submission of an application for pension. 

The Armed Forces Brief suggested that the processing of an applic- 
ation as soon as possible after the appearance of the disability, and 
while the man was still in the Armed Forces, would facilitate the 
procuring of evidence relative to the cause and/or onset of the disability. 

As evidence of the advisability of commencing pension action as 
soon as possible after an injury, the Armed Forces Brief quoted the 
following case: 

SERGEANT "Q" 

Sergeant "Q" was employed as an R.C.A.F. Munitions and 
Weapons Technician. This employment involved the 
moving of heavy boxes and other heavy equipment. In 
1957, he reported on sick parade for a back pain which 
had developed over a period of three days during which 
time he had been moving a number of heavy boxes. This 


condition has persisted and is now classified as 
lumbosacral strain. 


On November 2, 1965, the Commission ruled: 


The applicant was a Munitions and Weapons 
Technician and as such may have been required 
to move heavy boxes but, because of lack of 
proper documentation, it was not possible to 


confirm that he was on duty at the time of the 
injuries. 
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HISTORY 
The original pension regulations as contained in Order-in-Council 1916 


P.C. 133k of June 3, 1916 gave to all persons serving in the First Great 
War the benefits of the so-called "insurance principle" under which 
pension generally was paid when an injury or disease resulting in dis- 
ability or death was incurred during war time service, It had prev- 
dously been necessary for disability or death to be directly due to 
service, 

A Special Parliamentary Committee appointed in 1919 "to consider A919 
the questions of Pensions and Pension Regula ions, and all betters 
pertaining thereto", and to prepare a Bill dealing with pension for the 
consideration of the House decided that the "insurance principle" should be 
Perrinca to wartime service. This meant that the injury or disease resulting 
in disability or death during peacetime service should be dealt with on 
the "due to service" principle, as now provided by Section 13(2) of the 
Pension Act and in the original Act in the form of a proviso to subsection 
1 of Section ll. 

During the Debate on second reading of the Bill on June 27th, 1919, the 
Honourable N.W. Rowell, K.C., Chairman of the Special Committee, expla in- 
end the reasons for the Committee's decision to differentiate between 


wartime service and that of peacetime. The relevant portion of the House 


2 
of Commons Debate is quoted below: ¢ 
Mr, Rowell: Under the law as it now stands, our pension 
system is really an insurance$ that is, if a man dies 
from any cause during service his dependents are entitled 
The view of the Committee was that after 


sion, 
to pensi.o d if’ men are kept in the service for the 


peace is proclaime 
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purpose of clearing up fag ends, etc., during peace , 
the insurance element should be eliminated. 


iir. Lemieux: Cn the other side too? 


Mr, Rowell: sither Cverseas or here, After peace is 
proclaimed tl:e insurance element will be eliminated, 
The man will >,ecome entitled to pension if his 
Cisability was the direct result of service. 


lir, Lemieux: Suppose a soldier is kept in France with 
a regiment to collect the debris of the war and in 
connection with that work he receives a serious 

wound. In that case, I suppose he will be considered 
as having been wounded in the performance of war 
service. 


Mr. Rowell: Yes. He would get a pension, 


Mr, Lemieux: What the Minister means is that if while 
engaged in the discharge of his duties he dies a natural 
ceath, from illness contracted outside of military 
functions, the provision he mentions applies? 


Mr, Rowell: Yes, 


Mr. Griesbach: Surely there will not be many of these 
cases, why introduce that element? 


Mr, Rowell: Cur law as it stands is broader than the 

pension law in any other country, so far as we know, 

The insurance feature which I have mentioned is 

not in any other law, so far as I am aware. In that 

respect, we give the soldier the benefit of insurance 
Curing the whole period of the war. 


Mr. Griesbach: That is the principle that underlies all 
pensions, 


Mr. Rowell: Noe The principle underlying all pensions is 
disability due to service. Under our pension law, if a 
soldier contracts disease under a purely normal condition 
having no relation at all to service, he becomes entitled 
to pension. It is really an insurance system, 


Mr, Griesbach: In what way will disease or ailment be 
attributed to service? 
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Mr Howell: If a inen contracted a disease when an 
Cpidemic orchke ot in camp, that disease would be cone 
tracted in scrvice, and as it now stands he becomes 
entitled to pension, If he went home on leave and were 
taken ill at home, unless there is a special provision 
to chance the law, he would still become entitled to 

& pension. The view the Committee tool- was that once 
war is over and peace is officially proclaimed, there is 
no longer any war risk, «nd we might then afford to put 
ourselves in the same position as every other nation 
now is even curing war period; namely, that the pension 
should be granted only in case of death or disability 
due to service, and in the latter of the two cases I 
have mentioned he would not be entitled to a pension. 


The new Pension Act was passed by Parliament on July Ty 29196 -?The 


clause relating to pensionebility for both wartime and peacetime members 


is set out hereunder, (The peacetime provision is underlined): & 


-11(1) The Commission shall award pensions to or in respect 


of members of the forces who have suffered disability 
in accordance with the rates set out in Schedule A 

of this Act, and in respect of members of the forces 
who have died, in accorcance with the rates set out 

in Schedule B of this Act, when the disability or 
death in respect of which the application for pension 
is mace was attributable to or was incurred or agera- 
vated during military service. Provided that when a 
member of the forces has, during leave of absence from 
military service, undertaken an occupation which is 
unconnected with military service, no pension shall be 
paid for disability or death incurred by him during 
such leave unless his disability or death was attri- 
butable to his military service. Provided, further 
thet when a member of the forces has suffered disabilit 
or death after the declaration of peace, no pension 
shall be paid unless such cisability was incurred or 
ageravatcd or such death occurred, as the result of 
sot) 25 ini bona aca 7 eee dent these er le MD inetd eS 


military service, 


The annotations to the 1919 Pension Act, prepared by the Legal 


Adviser to the Board of Pension Commissioners, included the following 
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reference to iection 11 of the Act: 


24 


This section is the most important section of the 
Pension Act. It answers the question: When is a 
pension to be paic? It further involves one of the 
basic principles of pension law. 


Up until June 3, 1916, a pension was only payable when 
the disability or death was attributable to or due to 
service, or the result of service, or in the line of 
duty, or caused by service. The principle that the 

state only owed pension when disability or death was the 
result of service was one upon which pension laws were 
based in all countriés of the world. In all countries 
the pension law of which has been examined, this is still 
the principle upon which pension laws are based, although 
Iingland and I'rance have modified the principle to a: 
certain extent. In Canada, however, the due-to-service 
principle was entirely discarded in 1916 in so far as 
members of the Naval and Expeditionary Forces on active 
service were concerned and a new principle, namely the 
principle of insurance during service was adopted. It 
was felt that the state when it removed a man from his 
ordinary surroundings and placed him in a totally dif- 
ferent environment, should accept complete responsibility 
for whatever happened to that man during his service 
whether it happened to him as a result of his service 

or note kxamples of the application of the two principles 
are as follows: 


Example 1: "A" is on leave and is run over by a streetcar 
and disabled, Under the due-to-service 
principle he would not be entitled to pension. 
The accident is one which may happen to soldier 
and civilian alike. It is an accident which 
is common to humanity. Under the insurance 
principle he is pensionable, 


uxample 2; "B" has just been granted leave. "C" has been 
ordered to carry a message from one building to 
another. They both leave the building together 
and are injured by a fast-driven motor, "Bl 
is not pensionable under the due-to-service 
principle but "C" is, The latter is in the 
execution of his duties. Under the insurance 
principle both are entitled to pension. 
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In 1920, Seebion 11 was repealed in its entirety. A sepurate 1920 
section was adopted for the peacetime forces, as follows: 25 
The Commission shall award pensions to or in respect 
of members of the forces who have suffered disability 
in accorcance with the rates set out in Schedule A 
of this Jet, and in respect of members of the forces 
who have died in accordance with the rates set out in 
Schedule B of this Act, when the disability or death 
in respect of which the application for pension is 
made was attributable to military service. 
This was the first practical pension provision for disability 
or death related to peacetime service. Section 11] of the Act provided 
that pension would be payable when the disabi'ity or death "was 
attributable to military service". In effect this withdrew the "insurance 


principle" and svbstituted the "dve to service! principle for members of 


the Regular Forces. 
In 1921 this Section was amended by adding the words "as such" to 1921 
modify "military service", With regard to the change, Mr. J. Paton, 
Acting Secretary of the Board of Pension Commissioners, stcted in an ‘3 
appearance before the 1922 Parliamentary Committee on Veterans Affairs: 
After the declaration of peace it was necessér: +o show 
that the disability incurred or the death occurring had 


to be directly attributable to military service before 
it could be pensionable, 


There wes no further basic change in the definition for coverage 1941 
of peacetime service until 191 at which time an amendment to the Act 


provided that overseas service was covered by the words "attributable 
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to or was incurred during such military service" and service not in a 


theatre of actual war by the words “arose out of or was directly con- 
nected with such military service", The amended Section of the Pe 


4 
read: ”? 


11(2) In respect of military service, during the war 
with the German Reich, which has been wholly 
rendered in Canada on and after the twenty-first 
day of May, one thousand nine hundred and forty, 
and no part of which has been rendered in a theatre 
of actual war; and in respect of military service 
in peacetime, pension shall be awarded to or in 
respect of members of the forces who have suffered 
disability, in accordance with the rates set out 
in Schedule A to this Act, md in respect of members 
of the forces who have died, in accordance with 
the rates set in Schedule B to this Act, when the 
injury or disease or aggravation thereof resulting 
in disability or death in respect of which the 
application for pensions is made arose out of or was 
directly connected with such military service. 


With the cessation of hostilities, this Section provided the 
terns of pensionability for the peacetime Forces. The "insurance 
principle" was later restored, and made retroactive to September 


1939, for those who served in the Canadian Army (Active Force) in 


Canada, °° 


In 1946 a new section was enacted to cover peacetime service, 


as follows: e7 2 


In respect of military service rendered in the non- 
pemanent active militia or in the Reserve Army 

during World War II and in respect of military service 
in peacetime, pension shall be awarded to or in respect 
of members of the Forces who have suffered disability, 
in accordance with the rates set out in Schedule A to 
this Act, in respect of members of the Forces who 

have died, in accardance with the rates set out in 
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Schedule B to this Act, when the injury or 


disease or aggravation thereof resulting in 
disability or death in respect of which the 
application for pension is made arose out of or 
was directly connected with such military service, 

This Section preserved the principle of "arose out of" and 
"directly connected with" for members of the peacetime service, It will 
thus be seen that it has been basic in our pension legislation that during 
a time when Canada is at war, members of the Armed Forces are provided 
with coverage on what has come to be known as "insurance principle", 

That is to say, pension entitlement will be granted if the death, injury 
or aggravation thereof was attributable to or was incurred during military 
servicee This principle is embodied in Section 13(1)(a) of the Pension 
Act, and means, in effect, that service personnel to whom it applies have 
a pension coverage 2) hours a day. 

It is equally apparent that another basic principle of the legis- 
lation is that this "insurance principle" does not apply to peacetime 
service as pension may be paid only if the condition or aggravation thereof 
"arises out of cr is directly connected with service" as set out in Section 
13(2). Hence, a member of the Forces serving in peacetime has more limited 
protection than his wartime counterpart. 

It would appear that considerable difficulty developed in regard to 
pension for peacetime forces in the years following World War II, mainly 

due to the divergence of opinion as to when an injury or death "arose out 


of or was directly connected with such military service". As will appear 
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later, there is still controversy concerning the interpretation of 
these words. The "on cuty" principle also seems to have been the 
subject of conl.roversy, 

the evised Statutes of 1952 changed the number of the Section to 
13. ‘the "insurance principle" was made applicable by special legislation 
in 195), #° to persons who enlisted in the opecial Yorce for service in 
Korea and members of Regular Force during their service in a theatre of 
operations, It was made applicable, also, to members of the Canadian 
Forces who are or have been required to serve on or after January lst, 


. . ' 
1949 in special overseas arecs as designated by the Governor in Covneil? 


- COMMIT TR: RESOM ENDA TIONS 
EN 


That the authority for pension for personnel of the Regular 
Force and Militia be set out ina separate section of the 
Pension Act, to be administered by the Janadian Pension 
Commission; this section to contain the followins basic 
principles: 


(a) Pension for or on behalf of members of the 
Regular Force and Militia should be at the 
Same rates as those for or on behalf of 
persons who served in the Forces during 
time of war; 


(b) Pension should be paid to or in respect of members 
of the Regular Force or Militia who have died or 
who have suffered disability when the death, 
injury, disease or aggravation thereof was related to 
service in the Forces. 


Without limiting the generality of the foregoing any 
death, injury, disease or aggravation thereof shall 
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Separate 
section 
for Repnlar 
_—_—_—_—_—— ree 


Force 


Rates 


"Related to" 


be deemed related to service if incurred as a result of: 


(i) Any recreational, physical training or Recreation 
sport activity authorized and organized RT tg 2: 
by service authorities or performed in the 
interest of the service or any other act 
incidental to but directly connected with such 
activity including transportation between norm- 
al place of duty and the place of activity, 

(ids) being transported in a service vessel, Transportation 
vehicle or aircraft as authorized by General 


service authorities or heing transported 
by private or public means pursuant to 
service travel orders or any act incidental 
to but directly connected with such trans- 
portation; 


(iii) being transported as authorized by service Transportation 
authorities between an isolated or remote (Isolated areas) 


area and either the nearest place where 
public transportation facilities are availa- 
ble or a suitable leave and recreational area; 
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action; 

(vi) exposure to my environmental hazard result- Enviro 
ing in industrial disease or other dis- hazards 
ability as a result of service employme nt « 

(c) Any death, injury, disease or aggravation there- 
of shall, unless the contrary is shown to be Travel 
true, be deemed related to service if incurred duty 
while on travel duty status at a place other status 
than the normal place of duty. 

(d) An act may be related to service even though Acts no 
it is not the kind of act generally associated milita 
with service operations, training or adminis- in natu 
tration. Such act need not be military in its 
nature, and shall not lose its character of 
being related to service because similar acts 
may be performed by civilianse 

(e) The existing Section 1) of the Pension Act Miscond 


CCMIITTER RECOMMLNDATICNS 
chi eee 


(iv) service in an arca where the incident of 
the particular disease incurred or agera- 
vated is such as to impose a definite 
health hazard; 


(v ) an act done as part of service operations, 
training, or administration either in 
accordance with specific orders or 1n 
accordance with established service custom 
and practice, whether or not failure to 
perform the act might result in disciplinary 


should not apply to members of the Armed 
lorces but a separate "misconduct" principle 
be incorporated into the separate part, to 
provide that no pension shall be payable 
when the death or disability of the member 
was due to improper conduct, to be defined 
as any wilful disobedience of orders, wilful 
self-inflicted wounding, and vicious or 
criminal conduct, except that 


(i) if the member is totally disabled (i.e, the 


opecial 
health 
hazards 


Service 


disability is rated at 100%) or killed, full 
pension shall be payable as if no misconduct 
occurred; and 


(Tay 4 the disability is rated at less than 100,) she 
Commission may, when the applicant is in a . 


dependent condition, award such pension as it 
deems fit in the circumstances, 


COMMITTAB RECOMMENDATIONS 
ee 
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(f) A standard procedure should be evolved under 
which the Veterans! Bureau of the Department 
of Veterans Affairs will have the responsibil- 
ity, subject to the consent of the serviceman, 
who shall have the right to nominate another 
representative if he so desires, to handle 
all pension applications on behalf of 
Regular Forces personnel while they are 
continuing to serve, and that for such 
purposes the Veterans' Bureau shall establish 
facilities within Canadian Forces Head- 
quarters. 


(g) In all other respects, the provisions which 
Shall apply in regard to pensions for members 
of the Forces in time of war shall apply to ~ 
the Militia or members of the Regular Force. 


That a Standing Advisory Committee be established 
consisting of three representatives of the Canadian 
Pension Commission, three members of the Regular 
Forces and a representative of the Veterans! 
Bureau, to provide co-ordination and liaison 
regarding all matters in respect of pension for 
members of the Canadian Armed lorces in peace- 
time with the following stipulations: 
(a) The Chairman of the Committee shall be a 
representative from the Canadian Pension 
Commission; 


(b) The Secretariat shall be furnished by the 
Canadian Pension Commission; 


(c) A representative from the Yension Ccmmis- 
sion's Medical Advisory Branch end a 
representative from the :irectorate of 
Medical Services of the Armed Forces inay 
be ex-officio members of the Committee, 
over and above the regular seven members 
proposed herein, 
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COMMENT 
General 

Your Committee considers that the question of pension coverage for 
members of the Regular Forces has been under-emphasized for many years. 
This is understandable, bearing in mind that after World War I, the 
numbers of personnel serving in Canada's permanent forces were exceed~ 
ingly small. 

The situation has undergone considerable development and Canada's . 
peacetime Armed Forces today represent more than one hundred thousand 
personnel. The mobility of Canada's Armed Forces has become a dominant 
and necessary quality of their efficiency. In the existing pension 
legislation, certain additions have been made in what are known as 
"special duty areas" such as Viet Nam and the Middle East. It is 
desirable, however, that the awarding of pensions for peacetime forces should 

take into consideration the obvious fact that members of Canada's Armed Fore 
are required by their new spiettons of service, not only to move about 

a great deal more than the bulk of the civilian population, but also to 
live in remote areas of Canada and on foreign soil not covered by tide 
special legislation. 

Another factor is the change in the nature of the services per- 
formed by the Armed Forces over the yearse In the early 1920's, when 
Canada's peacetime Forces were commencing to take shape, the general 
conception was that pension coverage should be made available for 
military-type accidents together with coverage for accidents which 


would arise out of the use of military transport, handling of supplies 


b. 1 . 
oy manual labour, etc. Certainly, your Committee was unable to find 


evidence that serious thought was given, at that time, to any type of 


463 


COMMENT 

coverage except for injuries and accidents directly connected with 
military functions such as those which might arise from handling of 
weapons, ammunition or military vehicles. To-~day's circumstances 
require a different, approach, 

In this respect your Committee wishes to quote Colonel Arthur }. 
Barron, Director of Industrial and Preventative Medicine for the Armed 
Forces, who stated before your Committee: 22 

The service is now becoming equivalent to Air Canada, 
Canadian Pacific Steamship Lines, the biggest trans- 
port road-hauling company in the countrys; we are 
industry in a big way with all the problems that go 
with it. 

There are approximately 100 specific trades or occupations in the 
Armed Forces and the question of pension coverage - which is in effect a 
type of workman's compensation for the Armed Forces - appears to require 
a broad application of the Pension Act. 

Another evident factor giving rise to misunderstanding was the lack 
of effective liaison between the Armed Forces and the Canadian Pension 
Commission. This problem is probably due to the fact that there was 
relatively little pension activity for members of the Forces engaged in 
peacetime service in the years between World War I and World War II, 
with the added fact that after World War II the Canadian Pension Commis- 
sion quite properly concentrated on the development of an adequate 
‘pension programme for World War II veterans and their dependants. 

During the same period, the Armed Forces were faced with changes of 
their role and methods, and with expanding foreign committments. Under- 


standably the question of pension coverage appears to have been given 


secondary importance, 
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Your Committee would not wish to leave the impression that either 


the Pension Commission or the Armed Forces have neglected their respon- 


sibility in this regard. Your Committee observed that the Pension 
Commission has shown concern to provide adequate pension coverage for 
members of the Regular Force, but may have failed to appreciate properly 
the conditions under which Canada's Forces now operate. By the same 
token, the Armed Forces have attempted to make use of the pension 


coverace for its personnel. It is apparent, however, that the Armed 


Forces have been hampered by a lack of knowledge concerning the adminis- 


tration of the Pension Act, due at least in part to the absence of published 
directives of the Commission. 

It was evident from the Brief submitted on behalf of the Chief of 
the Defence Staff, and from the subsequent discussions between the Armed 
Forces representatives and your Committee at its session on May 19th, 
1966, that a feeling of dissatisfaction exists within the Armed Forces 
concerning the extent of coverage given under the Pension Act for 
persons serving in the Armed Forces in peacetime. Your Committee has 
noted the understandable reluctance on the part of the Armed Forces to 
express this dissatisfaction publicly. This reluctance has come about, 
presumably, because Armed Forces representatives considered that it would 


be improper to criticize the agency of another government department, i.€e, 


the Canadian Pension Commission. 


Your Committee, in reviewing this lack of liaison between the Pension 
Commission and the Armed Forces, was surprised to learn that there had 


been no consultation between the two in regard to the preparation of 
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CFAO SO-1 dated October 22nd, 1965, which governed authorized recreation 
and sports in the Armed Forces. It seemed to this Committee that a 
directive of this nature should be prepared in consultation between the 
Armed Forces and the Canadian Pension Commission, in regard to those 
aspects of the Order which concern pensionability. 

In fact,your Committee considered that a notation should be 
published with any order of this type, stating that such has been prepared 
in consultation with the Canadian Pension Commission. This would ensure 
that the member of the Forces and his dependant would be more accurately 
apprised of their rights under the Pension Act. 

It is apparent to your Committee that the members of the Forces 
serving in peacetime are not only subject to hazards peculiar to military 
service, but also to many of the dangers inherent in industrial employ- 
ment. For this reason, the Committee considers that the pension coverage 
for members of the Armed Forces should incorporate not only the general 
principles of pension law as it applies to veterans in Canada, but should 
contain also such modification as might be necessary to take into 
account the special circumstances which obtain in the Armed Forces in 
peacetime. 

In recommending this broader approach to the pension rights of the 
peacetime forces your Committee would not leave the impression that 
there should be any change in the protection given by the Special Duty 
Area Pension Order. In effect, this order places such personnel facing 
special hazards under the same protection and coverage as those who 
served in time of war. Your Committee considers this action to be both 


adequate and essential. 
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Extent of Coverage 
Your Committee noted the various interpretations placed upon the 


words "arose out of or was directly connected with", 34 It seems, from 

an examination of the historical background, that these words were 
intended to differentiate between the coverage for wartime service and 
peacetime service. The Pension Act provides coveraze for wartime service 
under the words "attributable to and incurred during service" (i.e., the 
insurance principle) whereas the intent of the words "arose out of" and 
"directly connected with" which sovern pensionability for peacetime 
service was deemed, by your Committee, to mean that pension could be 
awarded only where the service factor was present and could be consider- 
ed as the cause. 

It seems evident that the words "arose out of" and "directly 
connected with" have been given no consistent interpretation and have 
created difficulties to both the Pension Commission and those who 
appear before it. For this reason your Committee recommends that the 
words "arose out of or was directly connected with" should be replaced 
with the simple statement "related to service in the Forces", 

The confusion that surrounds the present coverage for peacetime 
service could be clarified to a considerable extent, provided that the 
meaning of the proposed wording "related to service in the Forces" is 
amplified in the Act assuggested in your Committee's recommendations, 
and by Commission directives; and provided ‘there is a measure of liaison 


between the pension administrators and the Armed Forces. 
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Improper Conduct 


Your Committee considers that provisions regarding improper conduct, 
as set out in Section 1) of the Pension Act, are not appropriate to the 
circumstances of members of the Regular Forces and need amendment. 

This consideration is based primarily on the fact that improper 
conduct in the Regular Forces touches upon military law which in many 
instances contains principles which have no parallel in civilian law. 
The maintenance of a proper standard of discipline in the Armed Forces 
is at the very root of military life, and for this purpose military law 
lists offences which have no counterpart in civilian life. For example, 
a soldier might be sent to detention for being absent without leave. A 
Civilian committing a similar offence faces a maximum punishment of 
dismissal. 

Your Committee examined some cases where the authorities in the 
Armed Forces had found it necessary to take disciplinary action in 
accordance with the military code. The military authorities had no 
pane to deprive the member or his dependants of pension bere fits 
which may be due because of death or disability resulting from the act 
in question. However, the Pension Commission repeatedly took note of 
the fact that the military authorities had concluded that there was a 
breach of orders or military discipline, and were influenced thereby. 

The conflict in this type of case is evident. The military author- 
ities are required to make a finding to the effect that there has been a 
breach of military conduct, and must necessarily take disciplinary 


action if the circumstances require it, without giving thought to whether 
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or not the member or his dependant should be given consideration in 


respect of pension for any death or disability which may have resulted. 


On the other hand, the Pension Commission has no direct interest in the 


maintenance of military discipline and is empowered to look only at the 


question of whether any such death or disability arose out of or was 


directly connected with service. Hence, it can be seen that the military 


authorities, in attempting to maintain effective military discipline, 
mist on occasion take disciplinary action. However, a side effect | 
which would not be intended could be refusal of pension. | 
In respect of improper conduct, your Committee considers that the 
members of the Regular Forces should be dealt with in a manner which is 
analogous to the provisions for Workmen's Compensation in Canada eit 
this regard, the provision for pensionability for members of the 
Armed Forces should follow closely the Government Employees Compensation 
Act which provides, in general terms, that persons employed by the 
Federal Government should be entitled to Workmen's Compensation benefits 
in a similar manner as conferred by Workmen's Compensation legislation 
of the Province in which the employee is usually employed. 
The general principle observed in the Workmen's Compensation Acts 


in the Provinces of Canada concerning misconduct is quoted herewith 


a 


from the publication "Workmen's Compensation in Canada". 35 


No compensation is payable where the injury is attrib- 
utable solely to the serious and wilful misconduct of 

the workman unless the injury results in death or serious 
disablement. This wording of the Ontario Act is re- 
produced in the Statutes of Prince Edward Island, Quebec 
and Saskatchewan, and with some slisht aren enn in 
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Alberta. Tn Hewfoundland and Nova Seotia, the law 
is Similar, but the exception in favour of a workman 
whose misconduct caused the injury is limited to 
cases where the resulting disablement is permanent. 
The British Columbia and Manitoba Acts have a 
further variation of this provision, stating that 
compensation is not payable in such circumstances 
unless the injury results in death or serious or 
permanent disablement. The New Brunswick Act 
differs from the other Acts in Stipulating that no 
compensation shall be paid if the accident was, in 
the opinion of the Board, intentionally caused by 
the workman or was wholly or principally due to 

his intoxication or serious or wilful misconduct , 
and did not result in the death or Serious and 
permanent disability of the workman , 

It can be seen, from the above Synopsis, that Workmen's Compensation 
is payable under Provincial Laws in Canada, even though the death or 
injury is attributable to the serious and wilful misconduct of the 
workman, if death or injury is sufficient to cause serious (and in some 
cases permanent) disablement. Your Committee considers that, for 
members of Canada's peacetime forces, the same provision should apply. 

If your Committee's recommendation concerning the adoption of a 
Separate "misconduct" principle for members of the Regular Force is 
accepted, the existing provision in Section 1) (2) under which pension 
may be paid if the applicant is in dependent circumstances, regardless 
of whether improper conduct was involved, should be carried over into 
the proposed legislation for the Regular Forces, The existing sub- 


section (4) of Section ll; applies only for members who saw service 


in a theatre of actual war and hence would not be applicable to members 


of the Regular ForceS.. 
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Your Committee need not comment upon the reasons given by the 


Commission Chairman for the decision taken at its general meeting 


on Sept. 5th, 1963 in which it stated: 


That the provisions of Section 1) of the Pension Act 
do not apply to applications under Section 13:02 


The Commission presumably considers that if a member of the 
Regular Force is guilty of misconduct, he places himself beyond the 
terms of military service. Therefore, any disability or death which 
arose from that act would not be pensionable. 

If the Commission decided that a pension could not be granted 
because of misconduct, the ruling on the case should so state. It could 
be that the Commission did not wish to be in a position of having 
to refuse a pension in writing, on the grounds of misconduct. Hence, 
it may have seemed more palatable to state, as it did in these cases, 
that the death or disability was "not pensionable under the provisions 
of Section 13 (2) as death did not arise out of, nor was it directly 
connected with peacetime service" ,™ Notwithstanding, if in fact, 

a pension is refused on the grounds of misconduct the applicant and 


those who represent him are entitled to have this decision, in written 


form, as part of the ruling. 


* See decision on page 7 hereof, 
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Use of Veterans' Bureau 

The application procedure for members of the Regular Force is 
"automatic" in that, on release from the Forces, the dischargee's file 
is passed to the Pension Commission for consideration. 

This procedure may well have been essential for reasons of both 
convenience and administrative efficacy during the period of demobili- 
zation following World War II. Your Committee considers, however, that 
the same consijerations do not now apply. Accordingly pension applic- 
ations stemming from disability suffered by personnel of the peacetime 
forces should be processed immediately upon its appearance, regardless 
of whether the member is being released from service. 

Furthermore these applicants should have available, where desired, 
the service and experience of the Veterans! Bureau of the Department of 
Veterans Affairs, This procedure would ensure that all pertinent material 
will be referred to the Pension Commission in a standard form of applic- 
ation, with the Veterans' Bureau obtaining such supporting data as it 
deems necessary. 

In many instances the pension application will be a routine matter. 
The use of the Veterans! Bureau is considered to be essential, however, 
in order to make certain that no circumstances or information are 
overlooked when the Pension Commission is requested to review initial 
applications on behalf of persons who either continue to serve, or who 


are being retired from the Armed Forces. 
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It may be necessary for the Armed Forces to devise an internal 
procedure which would provide for referral from the Armed Forces to the 
Veterans' Bureau. Particular care would have to be exercised, however, 
to ensure that a person who may have incurred a disabling condition, 
and who desires to’ continue to serve in the Armed Vorces, will 
make application for pension only on a voluntary basis. Should such 
person wish to defer application until retirement from the Forces, he 
should be free to do so. 

The recommendation of the Committee that members of the Forces 
should be permitted to apply for pension when a condition which is 
presumed to be disabling has occurred, without having to wait for reti- 
rement from the Armed Forces, arises from the fact that disability may 
well affect that person's ental advancement in rank and pay, but would 
not necessarily mean that he could not continue to serve in the Armed 
Forces if he is still able to met the required medical standards for 
his rank and status. 

If such person is willing to continue to serve at his existing 
rank or level of training, there seems to be no reason why he should 
not be able to receive compensation by way of pension for a disability, 
bearing in mind that such disability may well be a factor in preventing 
him from receiving additional income by way of promotion to a higher rank. 

The existing Pension Act is so drafted that a person applying for 
pension while still in the Armed Forces, who is required to go through 
a second hearing and an appeal in acoordarice with Seétion 59, would have 


no further rights under the Act for any future disabilities because of 
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COMMENT 
the limitation under the present wording of the Act in Section 59(3)(c), 
that "the Commission may entertain no further application in respect of 
any disability whatsoever, other than an application before an Appeal 
Board of the Commission", 

For this reason, many service personnel may prefer to wait for 
their retirement from the Armed Forces before applying for pension, 
This Committee has seen fit to recommend (See Recommendation No, 20 (a)* ) 
that the procedure under the Pension Act for all classes of applicant 
should provide for an initial review by the Pension Commission in connect- 
ion with each new or separate disability. Should such recommendation be 
Fronted, the restriction which, under the present Act, would prevent 
a member. of the Armed Forces making application for a new condition if 
the appeal had been refused in connection with a previous condition, 
will be removed. 


%* See Volume I, Chapter 6, page 15). 
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The authority for the basic rate of pension is found in Schedule A 
of the Pension Act and in Section 13(1)(a) which reads as follows: 
13(1)(a)} Pension shall be “awarded in accordance with the 
rate set out in Schedule A to or in respect of 
members of the Forces when the injury or disease 
or aggravation thereof resulting in the disa- 
bility in respect of which the application for 
pension is made was attributable to or was in- 
curred during such military service; 
Section 13(2), which deals with pension for members of the Peace- 
time Forces also refers to the rates set out in Schedule rw 
Schedule A authorizes specific amounts for pensions in 20 classes 
ranging from 100% to 5%. The basic pension is set out for ranks up to 
Captain (Naval) Colonel (Army) and Group Captain (Air Force) and provides 
additional pension for higher ranks. The schedule also provides ad- 


ditional pension for married members and additional pension for children 


of pensioners. 


476 


REPRESENTAT I OWS AND TV | HSNCTS 
Treasury Board j:inute No. 46S L7 of Sentember 8, 1965 stated that 


: : : ee oe ; P 4 
this enquiry into the organization and wor™ f the Ganadian Pension 


Commission would not be limited in its scope. * |The statement released 


sent Car nae 
by your Department to the press under date of September 16, 19h 


also referred to your Committee's terms of reference, as follows: 


The Committee is not limited in its scope of this report, 
but it has been specifically instructed to study all 
matters relating to, firstly, the organization, methods 
and procedures used in the adjudication of disability and 
other pensions paid under the Pension Act; and, secondly, 
the interpretation by the Canadian Pension Commission of 
such sections of the Pension Act which it feels should be 
considered. ; 


This statement was repeated in the notice published by your Committe 
in daily newspapers and forwarded to veterans organizations under date of 
October 17th, 1965. 

Your Committee informed veterans organizations verbally that there 
was some question as to whether or not the terms of reference included 
consideration of the basic rate of pension. Notwithstanding, many 
organizations made representation in this regard. Your Committee has co 
sidered that it would not be pertinent to its enquiry to consider the 
quantum of pension. Your Committee has forwarded to you, under separate 


cover, copies of the representations which dealt with the question of 


aad : : ; 
pension increases, In this report your Committee has considered it re- 


levant is ; 
to deal only with the basis upon which pension is paid, and this 
because of its relationship to pension for multiple disabilities. 


The representations made in regard to this basis are set out here 


* See Volume I, Chapter 1, Appendix III 
- eieL 
*x# See Volume I, Chapter 1, Appendix ey ae 
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a amr meneame cigs 


War Pensioners of Canada (National Association): The brief from 
a : na 2 Ssociation): 
this Association, presented to the Committee under date of Janiary 20th, 


1966, stated as follows: j 


The -basis of arriving at any amount to be considered as 
160% disability should be the ability of the pensioner 
to provide a living for himself and his dependents in 
the labour market. This is an ever-changing figure and 
appears to be a classification rapidly disappearinz as 
we reach the state in economic and industrial expansion 
where labour is hardly an employment classification that 
we can define. 


The rates in pay for labour can vary from the minimum of 
$1.25 per hour to $2.95 per hour or, on a yearly basis 

of $2600. to $6136. per year based on the 0 hour week. 
In view of the economic growth and the increased demands 
of labour, it is not considered unreasonable to request a 
substantial increase in the basic rate of disability 
pension for all disability pensioners in order to compen- 
sate for their loss of ability and earning power in the 
labour market . 


In support of the brief, Mr. John Black, National President, stated in part; 


“ie haven't made up our minds unanimously as to what should 
oe used as the basis, but I think it has been proven that 
all veterans, or all those in receipt of pensions, aren't 
necessarily all labour market personnel, and I think that 
you would find a lot of them have turned out to be trades- 
men; we have lawyers, judges, doctors; you have everybody 
that has been in the Services, and personally I don't think 
that should be classified with the lowest labour wage in 


the country. 


T believe that we should hit a happy medium; if you wish to 
stay within the Government organization and make a similar 
classification with it, we should get----- I don't honestly 
know all the different classifications, but I was thinking 
more of a Customs Officer or something along these linesy. 


National Council of Veterans Associations: In its appearance on 
National Vouncil ol Veterans Associations: 


Jamiary 21, 1966 representatives of the National Council sucvested that 


the basic rate of nension had not kept pace with the premise that 
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pension should be based on the earning power of a man in the class of the 


Mr. G. K. Langford, Q.C., Chairman of the National 


Council, referred to this premise, as brought out in the Report of the 


Royal Scan sakon on Pensions of 1922-2), which stated that pensions should 


be based on the loss of derree of earnine power "in the class of the un- 


trained labourer". lle stabad: 2 


-Whether the initial premise of the Ralston Commission is 

a wise one or not ---- it has been established for a great 
many years, but what we are suggesting is that the basic 
rate of pension has not even kept pace with that branch; 
and that assuming that they had kept pace with it, up to 
1939, they have fallen far short of it since that time. 


We have no direct quarrel with this premise; we have been 
trying to live with it. I assume the basis of it really 
is that the physical injury applies, and that you have 
lost the basic labour skill, although you still have the 
mental skill and may be able to indulge in some other 
forms of employment. But what we are recommending here 
is that some serious effort may be made to keep pace 

with compensation in terms of the basic labour scale. 
Certainly increasing since World War II they have fallen 
farther and farther behind the average wages level of 

the country and of the inexperienced cleaners and helpers, 
custom guards, etc. I am not sure just how basic a 

basic skill should be to fit into the terms of the 
Ralston Commission, but the initial cleaner and helper 


emploved by the Department of Veterans Affairs is pretty 
basic 


Toronto and District Ix-Servicemen's Advisory Committee: In its ap- 
pearance before your Committee on January 22nd, 1966, this Committee pro-~ 
posed that the basis for pension should be the averaze wares in the skilled 


labour market. The representatives stated: 3 


The 100% pensioner who is disabled totally will not be 
in the position of being a poor relative, but will be able 


to live in some parity with the people wi 
9 with wh 
normally travelling. ‘ae oe 


Representations and Evidence 


We do believe sincerely that this should be one of the 
first revisions that could be made with the basic rate, 
but not to change so mich an increase in the basic rate 
as the manner in which they are computed. If they would 
change that from the unskilled labour market ($1.25) up 
to the skilled labour market ($3.50 or $4.00 an hour) 
then a man, who through no fault of his own is unable 


to work, would at least be able to live with his brother 


Canadian Corps Association: Mr. E. J. Parsons, representing the 


Canadian Corps Association, stated before your Committee on January 2),1966, 


Sirius 4 


The principle of basing pension on the earnings of a 
common labourer was not a good yardstick', because 

it is not a constant factor, anyway - it varies too 
much, it varies with the times. JI have always felt 
that some catevzory of the Civil Service could be used 
as a yardstick 


Mr. Parsons stated further: 


I don't feel that his (the pensioner's) family should 
enter into the picture at all. I am thinking in terms 
of the single, 100% veteran alone. 


We have a category in the Civil Service, one or two of 

them in the lower brackets with the Civil Service, with 
their Civil Service Associations, agree as a sustaining 
wage; it remains fairly constant, much more so than the 
earnings of a common labourer would. To my mind it is 

a much better yardstick... 


Army, Navy and Air Force Veterans: Mr. J.C. Lundberg, President of 


the Army, Navy and Air Force Veterans, appearing before your Committee on 


January 26th, 1966,stated: 


The original intention of Parliament was to relate the 
rates of war disability pension compensation to the rates 
paid to the common labourer. The wage scale of the common 
labourer has greatly increased while the basic rate of war 
disability pension compensation has not kept parallel. 
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We would further recommend that periodical review of the 
basic rate of war disability compensation be adopted to 
determine an adequate rate to correspond with the cost of 
living index as is frequently used as the basis for grant- 
ing pay increases to the members of the Armed Forces and 


the Civil Service 


War Amputations of Canada: The representatives of the War Amputations 


: : " ' 
of Canada asserted that it was no longer practical to use the “average wage 


for unskilled employment in the general labour market" as a satisfactory 


basis for pension, stating thal: 6 

Neither the Dominion Bureau of Statistics, nor the Federal 
Department of Labour have been able to give this Associa- 
tion an accurate estimate of the average wages for this 
group 


The association brief continued: 


It may not be feasible to adopt an effective basis or yard- 
stick such as the wage for unskilled labour. At the same 
time, common sense would dictate that the average veteran 
had he not become disabled, would have the capacity to earn 
at least $500. per year. 


Should he be fortunate enough to earn monies in addition 
to such pension, this man should not in any way jeopordize 
the amount to which he is cntitled by reason of compensa- 
tion for his war wounds 


This association contended further that: 


lhe war veteran is entitled to the full rate of compen- 
sation which he might have expected to earn were he not 
disabled regardless of whether or not he is married. 


This contention is, of course, based on the obvious fact 
that a wage paid by an employer is for work done and has 
no relationship to whether or not the employee is married, 
or has dependents, to support. 


Royal Canadian legion: For reasons explained earlier, this organi- 


+ . 
zation made no reference to the basic rate of pension in its submission to 
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your vommittee under date of Jamiary 31st, 1966. The Legion did indi- 


See OwRVER Tinta letter sto your Gormittes under date of sept. 20, 1955 


5 


that its policy with respeet to basic rate was as stated in its brief to 


the Prime Minister of Canada and the Cabinet under date of November 25th, 
1965, This brief Suggested that pension be made subject to cyclical re- 
view provided that the Government and the legion could agree on a common 
standard for calculation of the basic rate of pension. 

The Iegion's brief referred to the principle that pension should be 
based on "the earning power of a man in the class of the ineratned la- 
bourer" to which reference was made in the report of the Royal Commission 
on Pensions 1922-2). The Legion Brief stated as folloys: 3 


We recognize that at best, this can only be a rough guide, 
but any standard on which future rates are based cannot 
fall below the minimum set by that Commission, It is 
obvious that the basic rate of pension mst always be that 
of the single 100% pensioner. No other category is accept- 
able. In 1920 the rate paid to such pensioner was 900. 


In order to relate the comparative income of the pensioner 
to his civilian counterpart in 1920, we mst accept the 
Civil Service category which at that time approximated 

the $900. paid to the 100% pensioner 


The Legion brief referred to the possible comparison using the rate 


for a married pensioner, as follows: 


Since the Government has suggested making comparisons with 
the present day position of the married pensioner with two 
children we wish to observe that the pension rate for this 
category in 1920 was $152). per annum. A study of salaries 
paid to Civil Servants in 1920 reveals that the Postal . 
Clerk 2 (City sorter) and Plotman 2 (Head Plotman) received 
annually approximately the same amount as the married 
pensioner with two children. 
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The Government's arguments do not seem to be based on 
fact. .The averaze pensioner is not. a married man with two 
children, nor could the basic pension rate be related to 
any other individual than the nerson with a disability - 
that is the pensioner himself 


The brief then went on to sugzest than an jncrease in pension rates 
should bring the 100% pensioner at single rates up to the figure of $3680. 


which the cleaning service man (cleaner and helper) in the Public Service 


of Canada received at that time. 


L'Association du Royal 22iéme Régiment: This Association appeared 
before your Committee on March 5th, 1966. On the question of basic rate, 


its brief stated: ? 
(he basis of the pension rate is believed to be the amount 
which an able-bodied man could earn on the common labour 
market. This was presumably an acceptable basis in 1919. 
It mist be pointed out now, however, that there is no clas 
ification such as common labour. Some of the averase wage 
rates are given below with the increase from 1919 to 196). 


Industry 1919 196), Increase 
Logging 58.9 219.6 373% 
Construction hoy 223%6 558% 
Personal Service 38.5 Th2ee 73% 


It would appear from the foregoing that there is an immedie 
requirement to formulate a new basis for computation of tl 
basic rate of pension for veterans 


Mr. Rh, Emard, M.P.: Ina prepared brief submitted to the Committee 
under date of March 2th, 1966, Mr. R, Emard referred to the submission 


of l'Association du Royal 22iéme Régiment and stated: !° 


: am in agreement with the views as expressed in this 
submission. I would wish to add, however that in 
requesting a higher rate of pension, the Roved. 22ieéme 
Regiment has not included what, to me, is a very 
important argument. 
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The Brief states that the basic rate of pension was based 
on the earnings of a common labourer in 1919, and goes on 
to say that the earnings of this catepory have increased 

ina far greater percentage than 100% pension. 


ALD of this. is’true. However, in today's labour force 
the worker receives not only his basic pay, but also a great 
many fringe benefits. These include time and one-half and 
double time for extra hours of work, extra pay in lieu of 
holidays, hospital, medical insurance, welfare funds to 
meet unexpected expenses, and others. 


The basic rate of the pension provides only an actual amount 
of dollars; therefore, it seems possible to contend that 
this basic rate of pension has fallen even farther behind 
than in the brief submitted by the Royal 22nd Association, 
due to the simple fact that the common labourer today re- 
ceives not only a good living wage, but also has a very 
considerable number of fringe benefits. It seems logical 
that the pensioner is entitled to some additional pension 
in lieu of these fringe benefits . 


In support of this part of the brief Mr. Emard stated as follows: 


‘I may mention that I have been nesotiating with unions for 

many years, and I remember industry companies were telling 

us all the time "Don't forget you get so much fringe bene-~ 

fits". The actual value of the fringe benefits may be from 
hO to 70 cents an hour. I think this should be considered, 
if we are looking to an increase in pension 


Mr. David Groos, M.P.: Ina prepared Brief, Mr. Groos referred to 
Sereda Eee ei ait Ma ee 


the basic rate of pension as follows: '!! 


100% DISABILITY - My third point is that I believe the basic 
rate now used for 100% disability is unsatisfactory. I 
think it is too low, and I dislike what I am told is the 
wording of the clause which established the rate, and is 


something to the effect that the rate is to be based on the 
prevailing rate for unskilled workers in the Government. 


I believe they claim to use the rate for cleaning men 
_and janitors. Whatever they use, Laer & believe that 
the amount today of $200.00 a month is realistic. I 
don't think a disabled veteran can live decently on that 
amount of money. I believe that knowledge of this 
figure must affect the decisions of the Canadian Pension 
Commission when they come to awarding the percentaze of 
disability. For example, knowing that a person Meee 
support himself on 75% of this basic ficure in today's 
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| 
selective unskilled labour market, surely they are more | 
inclined to grant a higher percentage of disability than 

they might otherwise be inclined to do. I am not going 

to suggest what I think is the right figure, but I 
certainly think that, whatever it is, it should be tied 

jin to the cost-of-living index in some way just as it 
4s in the Canada Pension Plan and, right now, the rate 
should be struck that would permit a pensioner living 
on 100% disability in any part of Canada to live out | 
the rest of his life in decency and comfort. If the 
price is high, then we mst accept it as being a part 

of the price of going te war. The country will recog- 

nize this undoubted fact . | 


In support of his Brief, Mr. Groos referred to the unskilled labour 
market formla in the following terms: 


Those who are living on 75% or 50% disability are 
finding that it is very difficult for them to get 
employment, particularly if they are unskilled, they 
are constantly coming along to me pointing out that 
they just cannot live on this amount of money, and 
after all if they have had their disability caused 
through the war, while they were young men, they did 
not have a chance of acquiring the skills which would | 
have put them into a better position to compete in i 
today's labour market. They resent the fact that they 

are being paid a pension based on the lowest scale, or 

on an unskilled rate, and it is pretty hard to argue 

with them when you see that out there in particular, 

and this is the only area of which I really have any 
knowledge, that the older veteran with a high disa-§ 

bility pension is having a very very difficult time". . 


eee 


Mr. Groos made a number of other points as follows: 


First of all, the Government, trying to establish a 7 
rate which is standard across the country, is being 

a little unrealistic, because the standard of living 
is not the same all across the country, and the costs 
of living are not the same all across the country, so : 
a person who has been living in an area which now has 
a high cost of living is at a disadvantage if he is 
living on a fixed income. That is one. 


The second, I think to establish it at such a low 
level is not entirely satisfactory, and I think they 
should connect it in some way with the cost-of-living 


index, the established cost-of-livi i : . 
ye ~OLm1 ng ind 1 
parts of the country . : ex in various 
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HISTORY 

The Special Committee on Pensions for Disabled Soldiers was appointed 
at the 1916 Session of Parliament "to consider and report upon the rates 1916 
of pension to be paid disabled soldiers of the Canadian Expeditionary Force 
and the establishment of a Permanent Pension Foard and any other matters 
relating to or connected therewith", 12 

mre 2, Hs Scammell, Secretary of the Military Hospital and Convalescent 
Homes Commission, stated before this Committee that his Commission had re- 
quested that pensions should be according to disability and not according 
to the loss of earning power. Mr. Scammell gave the following explanation: 17 


If a man has lost an arm or a leg, or has suffered in sore 
special manner which can be diagnosed then it should not 
matter if he is a lawyer, a banker, or a labourer, the 
pension should be the same in all cases. 


The Pensions and Claims Board of the Department of Militia and De fence 
made the following recommendation to the 1916 Committee: 4 


VII. All pensions to members of the Canadian liilitia disabled 
on Active Service should be awarded in direct proportion 
to the impairment of capacity for earning a livelihood in 
the general market for untrained labour. 


N.B. Men enlisting for Active Service in the Canadian Militia 
as privates bring to the service of their country a healthy 
body. The previous occupation of the recruit is not recog- 
nized as having any reference to the service which the 
soldier could give the State, unless it secures for him a 
higher rank than that of private, in which case the return 
made to him by the State in pay and pension is proportion- 
ately increased. The private soldier then is looked upon 
as offering merely a healthy mind and body to the public 
service. For practical purposes the market for healthy 
bodies is said to be the 'ganeral market for untrained 
labour'. Upon leaving the Service any physical or mental 
disability which may have been suffered is estimated ac- 
cording to the extent by which it reduced the capacity of 
the individual concerned for earning a livelihood in the 
general market for untrained labour. 
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It is to be noted that it is the impairment of capacity 
for earning, without reference to the former occupation 
or income, which is to be determined 


In his appearance before the 1916 Parliamentary Committee, Colonel 
C. W. Belton, member of the Pensions and Claims Board of the Department 
of Militia and Defence, referred to the Militia Pension Act which was the 
authority for military pensions, at that time and stated as follows: 15 


In the first place, the Act uses the expression ‘incapable 
of earning a livelihood'. Now, what is a livelihood, in 

the opinion of this Committee? Is it what the man earned 

in his own particular occupation? We have to cet some 
basis. The practice in the service has been to take the 
general labour market for unskilled labour as a basis. 

No matter what your occupation is, whether a lawyer, doctor, 
or whatever you may be, we size up your disability according 
to your ability to earn a livelihood in the unskilled la- 
bour market . 


A docurent entitled "Canadian Pensions and Proposed Bill with Remarks 
1017," 16 which is believed to have been prepared by Mr. Kenneth Archibald, 
the Ievzal Adviser to the Board of Pension Commissioners ¥* included a 
section on the principles of Canadian Pension Law. This document cited 


three basic principles: 


A pension is given as a mark of sratitude 
A pension is given in payment of a debt 
A pension is given to provide subsistence 


Se ee ed 
ee 
—_—_— ere ee eee 


* There is no proof that this document was prepared by Mr. Archibald, 
However , Sections from it have heen quoted in the 1919 Special Committe 
on Pensions and Pension Rerulations and in the Report oa nae Royal 
Commission on Pensions 1923-2);. The Report of the 1919 Special Comma 
mentions, in its table of Contents, a Report entitled tRepemmewdal ein 
a eo of Pension Commissioners and Interpretation of Regulations" 
ee ee ng contains quotations from the 1917 document. The 
pas ee e Ap bo Commission, Sessional Paper 203, paze hh quotes fro 
prepared a taro El are extract as being from "A Memorandum . 

. rt : 1n cnarge the draftine of the Act" Y 
Committee, after studying the : e act’. our , 
the Report referred Ss was paket se ea neha aa 
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The report, 


The report 


The report 
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states on page ll: 


It is clear, therefore, that the three basic principles of 
: ; : ‘ 

Pension Law are applied in our laws more or less indiscrim- 
inately, and are inextricably intertwined. 


It would seem, however, that it ought not to be too difficult 
to base a new law soundly once the extent and value of each 


of these principles separately, or in combination, is under- 
stood , 


states further on page 12: 


GRATITUDE, The conclusion is, therefore, that the principle 
of gratitude forms a very minor part in the foundation of 
Pension Law. 


DEBT - The relationship between the soldier and his country 
ae erty, i. net, wholly, contractual. The consideration 
given by the soldier is service; the consideration given 

by the Country is pay, allowance, and pension. The Country 
owes the soldier a debt under an implied contract.... The 
same arguments might be used in favour of the widow and 
children of a member of the Forces when he dies or is killed. 
Reparation for his death mst be paid to them, not because 
the country is grateful to the soldier or to them, but be- 
cause the soldier, by havinz siven service to his Country, 
has earned the payment of a debt to his widow and CHrldretisass 
The principle of debt, therefore, is the stroncest part of 
the foundation of Pension Law 


states further on page 13: 


SUPSTSTENCH: 

ve now come to our third principle, namely, the provision 
of subsistence allowance. This principle, in reality, is 
the underlying principle of all from the point of view of 


the Country. 


It will be seen that the principles of debt and subsistence 
are in close union. With regard to the soldier, his widow, 
and his children, the principle of debt predominates, but 
the scales of pension are calculated, at least partly, from 
the point of view providing subsistence» With regard to 
the persons for whom the Country will only provide subsis- 
tence in accordance with their needs, the principle of 
subsistence predominates, but the principle of debt is, 
nevertheless, present. The soldier has earned by his death, 
the payment of a debt of provision of suhsistence for those 
for whom he wonld have had to provide an alinentary allowanee 


were he alive 
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Regarding the scales of pension, the report states on page 16: 


The soldier brings to the service of his Country a human 
machine with a certain ability or capacity. For conveni- 
ence this machine may be taken to be the healthy mind and 
body of a man in the class of the untrained labourer. If 
he shows ability he will gain a higher rank, if not, he 
will remain a private. If he has not gained promotion he 
will return, upon discharge, to civil life with nothing 
more than a human machine, the healthy mind and the body 
he brought with him into the Service. If he is not inca- 
pacitated, he is as valuable to himself as he was previous 
to his enlistment. If, on the contrary, he is incapaci ta- 
ted, he has lost a certain degree of earning power, which 
4s to be calculated only from the point of view of his 
earning power as a human machine in the market for untrained 
labour. The earning power of a man in the class of the 
untraincd labourer is considered to be sufficient to pro- 
vide decent comfort for himself or his family, that is to 
say, that standard of living which the average unskilled 
man can command for himself and his family. 


It is significant that the original typewritten copy of this report 


read as follows: 


The earning power of a man in the class of the untrained 

labourer is considered to be sufficient to provide decent 
comfort for himself and his family, that is to say, a little 
more than enough for subsistence 


The words "that is to say a little more than enough for subsistence" 
were struck out and replaced in handwriting with the words "that is to say 


that standard of living which the averave unskilled man can command for 


himself and his family 


The Royal Commissio fer ak ea ae 
y ? ission on Pensions 1923-2), “i cuoted the original 


version of this memorandum, with the following explanation: 


sity a oman Pensions Lepislation was being framed, 
ee: Anime of this principle was discussed and was 
jected for reasons which appear on the following extract 


from the memorandum 
prepared by those ; 
the draftine of the Act", y those who had in charge 


HISTORY 


This original version used the words "sufficient to provide decent 


comfort for himself and his family, that is to say, a little more than 


enough for subsistence", It igs noteworthy, however, that the version which 


your Committee found in the files of the Canadian Pension Commission was 


amended to read: 


"That is to say that standard of living which the averare 


~unskilled man can command for himself and his family". These remarks are 


significant, inasmuch as they are quoted from the only document dealing 


with the genesis of pension law which was available in the files of the 


Pension Commission. 


Colonel Belton, Chief Medical Adviser to the Board of Pension 


Commissioners, ( 


formerly a member of the Pensions and Claims Board) made 


the following statement to the Special Committee on Soldiers! Pensions 


Regulations, on April 30th, 1°16: '8 


The pensions are given because of the man's disability, 
his lessened ability to earn a livelihood in ordinary un- 
skilled work, the ordinary labour market. That is inter- 
preted to mean not the laborious work of a labouring man 
only, but any work of unskilled nature that the man micht 
get that is open to unskilled men to take. To better 
explain this we use the phrase ‘restriction in the choice 
of occupation'; if a man is restricted from undertaking 
any occupation of an unskilled nature there is a disabi- 
lity. The wider his restriction, the greater his disabi- 
lity. Disability then is the loss or lessenines of some 
ability by the exercise of which the pensioner was wont 
to earn his livelihood, or might earn a livelihood, in 


the ordinary labour market . 


It would appear, from the above statement of Colonel Belton, that the 


Board of Pension Commissioners continued to follow the same policy as that 


followed by the 


Pensions and Claims Board of the Department of Militia and 


Defence. (See first statement of Colonel Belton on page 86 ). 
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HISTORY 


Mr. Kenneth Archibald, Legal Adviser to the Board of Pension Commis- 
sioners, confirmed the basis upon which pensions were granted in an ex- 
change of comments on April 2lith, 1918 with Mr, W.F. Nickle, M.P. for 


Kintsten: 19 


Mr. Nickle: Under our system the pension is determined without 
reference to a man's previous occupation or earnine 
capacity, and only in respect to his physical ability . 


Mr. Archibald: Yes, that is right. His physical fitness for employment 
in the general labour market. There is no doubt about 
it, that the estimation of disability in accordance with 
capacity to do work is a cause of a great deal of dis- 
crimination between one class of persons and another 
class. At the same time there is a very large number 
of persons enlisted who come within the caption of 
labour, although there are also many clerks and so on. 


The Report to the Ilouse of Commons by the Special Committee on Pensions 
and Pension Regulations of 1919 recommended "the awarding of a more adequate 
pension, by bonus and otherwise, to disability and dependent pensionsvs!'. °° 
The Report made no mention of the basis upon which such pensions were to 
be paid. 

Lieut-Col. J.T.C. Thompson, Chairman, Board of Pension Commissioners, ex- 
plained the forma for calculation of pension to the 1922 Parliamentary 
Committee in the followiny exchanze with The Honourable H.M. Marler, Committe 


Chairman on April 20th, 1922, 


Mr. Marler, Chairman: Would you inform the Committee the seneral 
asis you have of estimating the amount of pension a man should re- 


ceive? You don't take into consideration the occupation of a man 
before he entered into the Service’? 


h9o1 


HISTORY 
Lieut-Col, Thompson: Wo just take him as a Inman machine 
Mr. Marler: You estimate your basis of ordinary pension 


as to what an ordinary fit Labourer could do to earn his living !? 


Lieut-Col. Thompson: A normal man ? 

Mr, Marler: ‘It has nothing to do with his station i LTie7 
or earning capacity"? 

Lieut-Col. Thompson: No , 

Mr. McKay: _What about a man's status in the Army’? 
Lieut-Col. Thompson: All up to the red cap (Colonel) are the same, 
1t varies from thereon". 

Mr. Caldwell: The general basis is an ordinary healthy man, 
it has nothing to do with his occupation or his profession at all‘? 
Lieut-Col. Thompson: Nothing whatever 

Mr. MacLaren: It is termed unskilled labour’? 

Lieut-Col. Thompson: I suppose one would call it unskilled labour. 


1s really a normal man. The way it is estimated really is to take 
the composite man and the composite occupations in life, and that he 
is disabled and incapacitated from earning a Living 


The 1922 Parliamentary Committee on Pensions, Soldiers! Insurance and 


Re-establishment in its report to thé House of Commoris underdate of April oP 


2922 comtiénted as follows: 22 


*A pension for a disability may be small or great, 
depending upon the extent of the disability from 
which the ex-soldier may be suffering. The disabili- 
ty may be an inability, or may be a prohibition - by 
the latter is meant the prohibition to do something by 
reason of medical advice. The extent of the disability 
also depends on evidence and medical advice, but in 
all cases every effort is made in favour of the ex 
soldier, each individual case being separately studied, 
but it should be understood that the bases and the 
basic rate of all pension is taken on the basis of an 
unskilled labourer 100% efficient - that was the only 
common demoninator which thorough investigation has 
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found Lo be practicable in application and it there fore 
follows that the station in life of the cx-soldier or 
his carning capacity in spheres outside the common la-= 
bour market are not considered. 

The views expressed presumably by Mr. Archibald in the historic 
document entitled "Canadian Pensions and Proposed Bill with Remarks, Loe 
concerning the basic principles regarding the scales of pension appear to 
indicate that the intent was that pension should be sufficient to provide — 
a standard of living which the "average unskilled man can command for . 

S 
himself and his family". . 

The version of this principle cited by the Royal Commission oh Pensions 
in 1923-2), (i.e., "sufficient to provide decent comfort for himself and | 
his family, that is to say, a little more than enough for subsistence" ) 
appears to be a less generous interpretation, 

A thorough search of the files of the Royal Commission on Pensions ' 
has failed to produce the version quoted by the Royal Commission and the 


only copy of this document which your Committee could locate was in the 


files of the Board of Pension Commissioners (now the Canadian Pension 


T 
, 
. 


Commission). This was the amended version using the words "standard of 
living which the average unskilled man can command for himself and his 
family". 


These versions qualify what is meant by "earning power of a man in t 


class of the untrained labourer", In the version quoted by the Royal Com-= 


mission this is described as "little more than enough for subsistence". 


The amended version suggests that pension should be based on a figure whic 


would be representative of the earnings which "the averare unskilled man 


can command for himself and his family", 


COMMITTEE RECOMMENDATION 
oo 7 ashlee = eat alla Sad 


(63) That disability pensions contimie 


bo be awarded on the hasia 


of compensation for disability, which shall mean the loss 


or lessening of the power to will and to do any normal 


mental or physical act, with application of the following 


principles: 


(a) 


(b) 


(c) 


The estimate of the extent of a disability should 

be based on instructions and a table of disabilities 
to be issued by the Pension Commission, and all 

such assessments be approved by the Pension Commission 
and/or the Pension Appeal Board. 


Assessments up to 100% should be based on the loss 
of earning capacity. 


The amount for 100% pension should continue to be 
the earning power of a man in the class of the 


untrained labourer; as determined by the average 


waze for this type of employment in the Public 
Service of Canada. 
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Basis 


Table of 
Disabilities 


Farning 
Capacity 


Untrained 
Labourer as 
Standard 


holy 


COMMENT 


Your Committee was romrired to examine into the question of pensio 


° . ‘ Pe . a i ius ange ee, all oe + ry iT 
for multiple disabilities. ( See Volume Ly RA te ba Chapter 14.) Tn 


f 


the view of your Committee, a proper assessment for multiple disahiliti 


mst essentially be based on the basic rate of pension. Accordinaly, yi 
Committee has found it eenoans to examine into the basic rate as a ba 
ground for study of the miltiple disabilities problem. 

The question of basic rate has been approached primarily in regard 
to its relationship to your Committee's proposal that assessments for 
tiple disabilities shonld be in excess of 100%. ‘This study has heen ca 


ried out with the object in mind that the views of your Committee shoul 


be consistent with the broad approach to pensions which has been esta- 
blished throughout the years. In this respect, your Committee consider 
that no chante is necessary in the basis for assessment, and that the 
basis for determination of the amount represented by 100 percent pensic 
should be modified only slizhtly. The basis for assessment, as will be 
explained later, has always followed the concept of indemnifyin the 
sioner for his actual physical loss, without relation to his pre-enlis 
or post-discharge capabilities in the social or economic sense. The 
formula unon which the extent of disability has been translated into 
dollars has used the averaze earnings in the unskilled labour market 
represent 100 percent disability pension. 
Although this yardstick is well established 


and sound, some diff 


has been experienced in its application. Your Committee believes that 


this difficulty will he met if the criterion for 100 percent pension 1 


e Ne rT ki > ad + . 
that of the unskilled classified employee in the Public Service of Gala 
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Tt is felt that this would obviate the difficulty currently faced in 


trving to determine the quantum of dollars represented hy earnities in the 


unskilled labour market. 

The use of the unskilled labour market as a basis for determination 
of the quantum of pension is presumably based on information Piven the 1919 
Parliamentary Committee which studied the draft of the original Pension 


Act. the key words are: ~ 


BioecArnInke pounce Toy Whe sais i bie Class if ane untrained 
labourer will be sufficient to provide decent comfort for 
himself and his family s?*bhat is to say, the standard of 
living wich the averaze unskilled man can command for 
himself and his family. 

This basis was presumably workable in the era which preceded Canada's 
industrialization. There is today no specific classification of untrained 
labour, Hence, it is difficult to arrive at a figure for averaze earnings 
in this category. Moreover, wages in the common labour field vary widely 
in different parts of Canada, further complicatins the task of determining 
a satisfactory earning ranze for this type of employment. 

Your Committee notes that, in submissions to the Government in recent 
years, the Royal Canadian Lecvion and other veterans sroups have recommended 
that pension be based on the earnings of various classes of untrained 
employee in the lederal public service. The advantages of this have been 
referred to by these groups and are obvious. Firstly, it can be exnected 
that the wazes for this type of employment will keep pace with periodic 
adjustments in wages generally. Secondly, wages in the lederal public 
service do not vary significantly in different geographic locations. Thirdly, 


oer . ‘ d standards an 
it will not interfere in any significant way with accepted standards and 


approaches. 


Cl ee eel 
ee ee 
ted a 


* See page 188 hereof 
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It should be feasible to relate the earnings in the unskilled labou 
market to the wates of a similar type of employment in the Public Servic 
of Canada. This retains the unskilled labour formala, and provides that 
the criterion for establishinz the quantum of earnines in this category 
would become that of the wages paid for this type of labour in Federal 
Government employment. 


Your Committee considers, in this respect, that no specific occupa 


should be chosen as the indicator. This is to avoid the situation which 
would arise if one job classification were to be selected and, if throug 
a change in circumstance, that particular occupation were re-graded. It 
should suffice to take a sampling of the wages in several of the untrea 
labouring jobs under the Civil Service Commission and arrive at a compos 
figure which would be acceptable as the average wage for that sroup. 

It is appreciated that it is not practicable to equate the veteran 
with the civil servant financially in all respects: Bach hase some fring 
benefits and these do not completely parallel each other, The problem 
faced by each and the reasons for payment by the Government are not the 


same. tf there is any question of one or the other being given preferen 


there should be no hesitation in weighing the scales in favour of the 


shetonrer f ittenr a ; . 5 j 
pensioner, Your Committec assumes, therefore, that the basic rate will 


contime to relate only to the Single pensioner without dependants and 


everythins set ont herein Proceeds on this premise, 


ltetention of physical damage concept: There are two main concepts 


, ly5 } TY oj r ja Lon } 5 ) 
under which pension is assessed in various countries throughout the worl 


ac te * ; , 
These concepts may be described in general terms as follows: 
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(1) The physical comage concept: A value, usually expressed 
as a percen 868, 18 placed on a pensioner's intrinsic 
physical loss compared with an able bodied person, 

(2) The loss of earning capacity concept: The actual loss of 
earning capacity of the disabled person is determined and 
pension is paid accordingly, 

A general description of these concepts follows: 

Physical damave: This pre-supposes an objective measurement of organic 
or functional disorder compared with the condition of an average healthy 
person, without reference to personal factors such as the previous occupa- 


tion or the varying degree of effect of the same disability upon one person 


compared with another. This concept ensures uniformity of assessment and 


MT utilization of the best medical anyone available, 
Loss of Larning Capacity: This requires the measurement of physical 
a ae 


or mental impairment on the basis of the economic loss of each individual, 
It has the result of providing different degrees of disablement to persons 
suffering from the same injury where such persons, due to education, eco- 
nomic conditions or psychological adjustment, might possess different 
earning capacities. This system requires investigation of social and 
economic conditions, as well as medical analysis. 

A system based on loss of earning capacity may imply a sense of un- 
fairness for pensioners who could claim loss of some special skill or 
functions. The classic example, often quoted, is that of the right handed 
violinist who loses the little finger of his left hand. If this same vio- 
linist were to lose a foot, however, he would be entitled to no compensation 
if the system were based solely on loss of earning capacity. Hence, the 


most equitable pension program will follow the principle of assessment of 
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the actual degree of disability, and will explicitly prohibit the modif.: 


cation of any rating on the basis of pre-enlistment qualifications or 


individual success in overcoming economic handicap. 


The concept of loss of earning capacity is quite workable in case 
workmens compensation, due to the fact that the loss of earning capacity 
can be measured on the basis of the workman's earninzs immediately prio 
to the injury. Your Committee considers that the system would be fraug 


with complication if an attempt were made to utilize it for war pensior 


in Canada. There would be no realistic means by which earning capacity 
prior to enlistment could be determined. Furthermore, any suggestion t 
a pension should be based on a man's ability to earn his living would 
serve to penalize the pensioner who, after rehabilitation, is ee to 
overcome his physical limitations. 

The system which has been developed under the Pension Act in Canad 
involves use of both concepts. Physical or mental damage is measured 
exact terms and a percentage of assessment is approved in each individ 
case. The monetary value of this percentage is based on the formula th 
109% pension equals a complete loss of earning power in the unskilled lal 


market. Hence this system provides for indemnification on the basis of 


actual physical or mental loss. 


It makes use also of the concept of loss of earning capacity, but 


to the extent that every pensioner is considered to he able-bodied upo 


enlistment (except for acknowledged pre-enlistment conditions) and he : 


entitled to compensation for any physical or mental damace attributabl. 


to service, on the basis that all service personnel are evaluated on ti 


ability to earn their living in the class of the untrained labourer. 
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Economic Factors: Your Committee is aware that all funds paid under 
the Pension Act are provided by the Canadian taxpayer. The pensioner, 
like all others in the commnity, should accept the fact that tax monies 
for distribution by the government are dependent upon economic and fiscal 
factors. It is not Suggested herein that the hands of Parliament should 
in any way be tied, or that government should be irrevocably committed 
to any policy that would interfere with its overall responsibility to 
all segments of the community. 

Your Committee is aware also that those who administer pension 
legislation have a continuing responsibility to the taxpayer to see that 


monies voted are disbursed with care, as well as understanding, and in 


a spirit that gives the veteran his just due. 
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CHAPTER Lh 
' MULTIPLE. OLSA3 TT 0 Oy 
GENERAL err er 
For the purpose of this Report, the term "mul tiple disability" may 
be considered to mean the full extent of disability existi ng in any one 


person as follows: 
(1) Paraplegia or quadraple gia; 
(2) Total blindness; 


(3) Two or more amputations, where the assessment for 
each amputation, under the Pension Commission's 
Table of Disabilities, added together, exceeds 100%; 
and 


(4) Any other disability or combination of disabilities 
wherein the pensioner experiences medical and other 
problems in a substantial degree as explained later 
in this Report. 


The provision for assessment of the degree of a disability is set 
out in Section 28(1)(2) of the Pension Act as follows: 


28(1) Subject to the provisions of Section 13, pensions 
for disabilities shall, except as provided in sub- 
section (3), be awarded or continued in accordance 
with the extent of the disability resulting from 
injury or disease or aggravation thereof as the 
case may be, of the applicant or pensioner. 


(2) The estimate of the extent of a disability shall be 
based on the Instructions and a Table of Disabilities 
to be made by the Commission for the guidance of 
physicians and surgeons making medical examinations 
for pension purposes. 


The provisions of Section 13 to which Section 28(1) has reference, 
in so far as disability pensions are concerned, are found in Section He 
(1)(a) which reads as follows: 


13(1)(a) Pensions shall be awarded in accordance with the 
rates set cut in Schedule A to or in respect of 
members of the forces when the injury or disease 
or aggravation thereof resulting in the disability 
in respect of which the application for pension is 
made was attributable to or was incurred during 
such military service. 
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Tt will be noted that Section 13(1)(a) relates to Schedule A of 


: 33 ification 
the Act, which sets out the amount of pension 1n 20 classifications 


ranging from 5’5 to 100%, 


The other sections of the Pension Act which relate to the matter 


of assessment are 17 and 28()) which read as follows: 


17 The occupation or income or condition in life 
of a person previous to his becoming a member 
of the forces does not in any way affect the 
amount of pension awarded to or in respect of him. 


28(l)) No deduction shall be made from the pension of 
any member of the forces owing to his having 
undertaken work or perfected himself in some 
form of industry. 


The basis for calculation of 100% pension is the income potential 
of an able bodied man in the unskilled labour market. ‘The relevant 
sections of the Pension Act of 1919, with annotations prepared in the 
form of a memorandum by the Legal Adviser to the Board of Pension 
Commissioners dated July 1, 1919, * are set out hereunder: 


15 The occupation, or income, or condition in life 
of a person previous to his becoming a member 
of the Forces shall not in any way affect the 
amount of pension to or in respect of him. 


Annovuition: This Section consecrates the 
principle that the pre-war circumstances of 

the members of the Forces concerned are not to 
be considered in estimating pension. The fact 
that a violinist has lost the fingers of his 
left hand will not cause him to receive a larger 
pension than that awarded to a bookkeeper or a 
labourer with the same disability. It is the 
extent of the disability alone which is to be 
taken in to account; not the economic loss. 


25(4) No deduction shall be made from the pension of 
any member of the Forces Owing to his having 


undertaken work or pe 
> : rfected himself in 
of industry. a 


_——— eee 
— eee ees 
—_— — we ee 
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Annotation: This Seation replaces Section 9 oF 
Dy At (Ru iesecae- ——encaeeaneehan -seenae < e . . ‘ 
the Pension emulations. Pension 1S payable for 
the extent of the disability no matter what the 


subsequent earnines of the pensioner may be. 


25(1) Pensions for disabilities shall be awarded or con- 
tinued in accordance with the extent of the disabil- 
ity of the applicant or pensioner, 


Annotation: This Section should be read in 
conjunction with Sections 15 and 25(h). These 
sections consecrate the principle that neither 

the pre-enlistment nor post-war financial condition 
or the particulars of a man shall affect the amount 
of his nension. The percentage of incapacity to 
perform work in the general labour market cansed 

by the wound, injury or disease is the only consider- 
ation taken into account in estimating the degree 

of pensionability. 


2121) "Disability" means a wound, injury or disease, 
Annotation: This definition avoids the repetition 
of the words "wound, injury or disease" jin the 
various sections of the Act. When the words 
"extent of the disability" are used they may 
be interpreted as meaning the percentage of 
incapacity to perform work in the general labour 
market resulting from wounds, injury or disease. 
An amendment to the definition of disability was enacted on July 
Met, 920 ' as-follows: 
Doe) "Disability" reans the loss or lessening of the 
power to will and to do any normal mental or 
Physical.act. 
The sections of the original act of 1919, together with the amend- 
ment of 1920, have remained unchanged throughout the years and are now 
a, ann Df ( Rs) 
found in the existing Sections 28(1) and (2), 17 and 2f()) quoted 
above. It would appear that the foregoing references to the 1919 Act, 
read in conjunction with the information given to Parliamentary Committees 


between 1916 and 1922, form the basis of the concept that pension is paid 
' 


Ba the pensioner's capacity to perform work in the unskilled labour market. 
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In order to determine the basis for the upper limit of 100% now 


imposed in our pension administration, it is necessary to consider that, 


although Section o8( 1) states scnerally that pension shall be awarded 


sn accordance with the extent of the disability, this principle is 


subject to the provision of Section 13(1)(a) which states that pension 
shall be awarded in accordance with Schedule A of the Act. Under the 
existing Act, Schedule A sets a limit of $2,760. at single rates for 
100% pension for Captain (Naval), Colonel (Army), Group Captain (Air ) 
and all ranks and ratings below. 
Further explanation of the basis of this limitation of 100% is 

found in the Table of Disabilities,? issued as a policy suide by the 
Pension Commission, from which the following paragraphs are quoted: 


11. Where more than one pensionable disability 
exists, the combined assessment will be based 
on the combined disablement as a whole, but in 
no case will. the combined assessment exceed 
100%. 


When the separate pensionable disabilities are 
the result of wound, injury or disease and 
confined to either the extremities, the eyes, 
the ears or vital organs, and the disabilities 
have entirely independent functional effect, 
extreme care will be exercised in assessing 
each disability separately, and the composite 
assessment will be the arithmetical sum total. 


(a) Loss of Right Thigh (mid third) 70% 

Loss of left Eye hO% 
Combined assessment 100% 

(b) Loss of Left Hand 60% 


Diabetes lellitus rNDY 


POmh | ned Le GE et See TI “y OYGY y 
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(c) Varicose Veins, bilateral 30% 
Geos. Left Arm with Fracture 
of Ilumerus 10% 
Nerve Deafness 20% 
Combined assessment 60% 


When the functional effects of the pensionable 
disabilities do overlap, the combined assess- 
ment after inspection of the Table, will be 
based on the disablement as a whole. (Generally 
speaking, such overlapping is usually found in 
separate disabilities of the vital organs). 


Where there is damage to paired organs, the 
arithmetical sum of the separate assessment 
may fall short of the true degree of entire 
disablement. In such cases, after inspection 
of the Table, the composite assessment is to 
be made at a percentage which represents a 
true estimate of the disablement as a whole, 
e.g-, the loss of sight of both eyes is more 
than twice as serious as the loss of either, 
and again, a double amputation may be more than 
twice as serious as a single one at the same 
level. 


Regardless of the total assessment, the Pension Commission has 
interpreted Schedule "A" as limiting the maximum payment to the amount 


set out for Class 1, which at current rates is %2,760. per annum. 


REPRESENTATIONS AND IVI DENCIs 
It is apparent, from the representations and other information 
submitted to the Committee, that the limitation of 100% pension for 


conditions of extreme physical incapacity has been a serious issue with 


veterans organizations for many years. 


Multiple Disabilities Group 


The organizations comprising the "Multiple Disability Casulaties 


Group" of the National Council of Veterans Associations in Canada 


submitted a brief to your Committee under Date of January 19th, 1966. 
This group comprised representatives of the following organizations: 


The Canadian Paraplezic Association 


> eae ai 


The Sir Arthur Pearson Association of War Blinded 


| 


The War Amputations of Canada 
The ar Pensioners of Canada 
The main contention in the brief was that, whereas under the exist- 
ing application of the Act compensation for a single disability can be 
assessed with reasonable fairness, the effect of the 100% limitation is 
that the multiple disability case cannot be compensated in accordance 


with the full extent of the disabling condition or conditions. 


Multiple Amputation 
feapearrtacsa bias ommernathonerae ee eS 


The first example cited in the brief was that of the multiple 


in eas 


amputee. Your Committee considers that this case serves to illustrate 


the problem and it is quoted hereunder: 2 
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Multiple Amputation 


The discrepancy between assessable disability and the 
compensation at present being awarded is clearly evident 
in the case of a mltiple amputee. While the Commission 
Can assess each amputation separately and arrive at an 
arithmetical total considerably in excess of 10035; it 
has not approved for payment any combined assessment 
that exceeds that arbitrary ceiling. This would seem 

to imply that a 100% assessment is the same as a total 
disability. A 100% assessment may indicate a degree 

of disability which disqualifies a pensioner from 
competing in the ordinary labour market, but a human 
being who is totally disabled would be unable to move, 
think, talk or function in any way. 


In the case of a double leg amputation, in the upper 
third of the thigh, the Commission pays compensation 
at the rate of 80% for one amputation and of only 207 
for the other. This is completely unjustifiable. The 
loss of a second leg above the knee should carry a 
Second assessment of 80%. In fact the loss of two 
legs is more than twice as serious as the loss of one 
leg and the arithmetical total of 160% in this instance 
falls short of the true degree and extent of the dis- 
ability. 

The brief cited another example; that of a pensioner who has 
suffered the loss of his right leg above the knee and part of the left 
foot, giving a total assessment under the Table of Disabilities of 100%. 
This is compared with a pensioner who has suffered the loss of his right 
leg above the knee and his left arm above the elbow, such losses being 
assessed under the Table of Disabilities at 70% and 80% respectively for 
a combined assessment of 150%, but paid at only 100% because of the 


limitation imposed in the present interpretation of the Act. 


: : +4 j 1s shown as Appendix 
This case was set out as an illustration, which is s Pe 


"A" to this Sector of the Report. 
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Paraplegia 


The Brief provided information in respect of the condition of pare 


A 
; lows: 
plegia and proposed an assessment made up as fol 


Impairment of Locomotion (loss of use of 
two legs plus additional factor of 25% Ae 
for the loss of use of paired organs) 1855 


Loss of Normal control of Rody Functions 


(1) Powel and Pladder 60% 
(2) Sexual Function 0% 


Threat to Existence 


Aye 
Involvement I; 


brief which describes the impairment resniting 
from paraplegia is quoted hereunder: ? 


Locomotion of the paraplegic is limited for all 
practical purposes to the wheelchair with consequent 
restriction to level areas and to short distances. 
Wherever steps are involved he must be carried. He 
is barred by narrow doors and passages and must 


constantly rearrange his comings and goings to avoid 
such barriers. 


The loss of normal control of bowel and bladder func- 
tion restricts and frustrates the paraplegic in all 
of his activities. His living arrangements, his 
employment and his recreational pursuits are all 
affected by this problem. 


He requires a much higher fluid intake than the 
average person in order to maintain health. His loss 
of mobility and of organic control, however, make 
this regime incompatible with a normal life. 
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Kidney involvement presents a constant threat to 
lage. -s shortening of life expectancy, and is a 
cause of recurrent illness. Statistically, renal 


failure is the leading cause of death among para- 
plegics. 


Loss of sensation leaves the paraplegic particularly 
susceptible to pressure sores and to injury from 
burns, bruises, etc., because the body's normal 
reaction of pain is absent. Loss of sensation may 
also mask abdominal pain or discomfort which is 

the normal warnine of internal illness. 


The absence of normal sensation is frequently re- 
placed by distorted sensations and abnormal pain 
which are often of sufficient magnitude to be 
disabling in themselves. 


Taken together, the above maladies comprise a 
complex combination of disabilities which serions- 
ly limit the paraplegic in most normal activities. 


The illustration comparing the disability of paraplegia with an 


amputee is set out in Appendix "B" to this Section. 


Blindness 


nore Se : . er ee ae 
The condition of blindness was described in the brief as follows: 


Blindness 


The loss of use of both eyes imposes a severe 
limitation on most human activities. In the 
case of total blindness, and using the double 
leg amputation as the basis for comparison, we 
recommend a total assessment of 365%, having 
regard to the following aspects of the disabil- 


ity: 
Impairment of Locomotion: 


And 
Due to loss of visual guidance L¢ 


Impairment of use of the Upper Extremities: 


: 3 . 
Due to loss of visual cuidance 100% 
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Impairment of Comminication: td 
Due to loss of sight and the ability 


to receive visual information 100% 
Due to impaired ability to write 15% 
Additional factor for loss of use of _ 50% 


paired organs 


Total Assessment 365% 


The difficulties faced by the blind person without 
useful cniding vision are formidable indeed. In 
terms of locorotion he is dependent upon guidance 
from a sighted person for any mobility beyond a 
known environment. He cannot operate an automobile 
nor can he safely use public transportation with- 
out assistance. 


Impairment of the use of arms and hands restricts 

the blind person's emplovability, and his participa- 
tion in most activities of ordinary life. His normal 
dexterity is sharply curtailed without vision to 
cuide it. 


In communication the most serious aspect is the loss 

of ability to receive information by reading or through 
visual indication or through hand and facial gestures. 
This ability is indispensable to normal activities and 
is taken for granted by sighted persons. Its loss 
seriously limits the blind person's employment oppor- 
tunities and his participation in normal recreational 
pursuits. An illustration comparing disabilities of 

the blind and the amputee will be found in Appendix "C", 


Although the brief dealt mainly with the clearly-defined disabil- 


ities of amputation, varaplegia and blindness, it was mentioned that 


other miltiple disabilities could ex: st in which the arithmetical total 


of the asses: : 10%, ae. 
f the assessments exceeds 100%. The recommendation was made that, in 


Bae PONE, Ae ensesement of the disability at the actual arithmetical 


total should be made, and pension be paid accordingly. 


511 


REPRESENTATIONS AND IV IDENCE 
een eneteneeretensemiren ae ree? 
The brief stated that the total number of seriously disabled in 


Canada whose true disability required an assessment in excess of 100% 


was not larvo. The following figures were given: ? 


Multiple Amputations 


Double leg 130 
Double arm 13 
One leg; one arm 26 
Triple hy 
Quadruple a! 

Total 17 
War Blinded 
Total Blindness 2 
Livsht perception, but no a 

ueeful vision Lean 

Total 63 
Paraplegia 
Paraplegica 170 
Quadraplegios pete 

Total 183 


The Multiple Disabilities Rroup suggested that, for the purposes 
of simplified assessment, 4t would be possible to arrive at four distinct 
categories of disability. The group proposed that the existing basic 
rate of $200.00 per month be used for compensation up to 100%, and that 
& half-rate of ‘$100.00 per month for each additional 100 percentage 
points be used for assessments in excess of 100%, 


oe 
The table proposed hy the Multiple Disabilities group folleon: 
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COMPRNSATT 
AT RXTISTIM 
4200 BASIG 


SIMPLIFIED RATE (PLUS 
ASSESSMENT HALF RATE. 
SUGGESTED TO NEAREST ADDITIONAL 


CLASS EXAMPLE ASSESSMENT 1007, DISAPILITT 

ny Ammtation, (Double A.K.) 185% es F . 
Amputation, (Nouble arm) 200% 200,, 3300.00 
Blind (Guiding Vision) 185% 

B Amputation (Triple ) 290% 300% $400.00. 

# Amputation (Quadraplegic ) 385% 
Rlind (Total) 365% 00% “500.00 
Paraplegic 365% 

D Quadriplegic 595% 600% “700.00 


NOTE: The half-rate for additional disabilities is suggested 
in order that the present medical assessments where 
they exist can be used while establishing some limita- 
tion on the maximum compensation payable. 

The brief suggested that the Pension Act should be amended to prov 
allowances in excess of the 100% rate as compensation for anatomical lo 
or loss of use of Sect ico! paraplezia, quadraplegia or blindness. 
urged that pension up to the 100% ceiling be based on the extent of dis 
ability as related to earnings in the unskilled labour market, and that 
any disability assessed in excess of 100% be compensated in some form ¢ 
supplementary payment. 

Ir, G.'. Langford, Q.S., Managing Director of the Canadian Paraple 
Association and Chairman of the Multiple Pisabilities sroup represent 
provided information in respect to compensation for multiple disabilit: 


under the United States Veterans Administration. Mr. Langford quoted 


REPRESENTA TTONS ANT) iV] DENCR 


+ Bag > : 
Title 35 of the United States "Veterans Penefits" Code, stating that he 


did not have the latest rates as they had been revised effective December 


ist, 1965. 
Your Committee obtained these rates direct from the Veterans 


Administration, Department of Veterans Benefits, Washington, 1).C 


Je 


which, at Jnly lst, 1966, were as follows: 


Pilateral above knee amputee, The monthly rate of 
compensation under the .°. Gode TMtle 3; , Section 
314M for a Sinzle veteran from a service connected 
disability is ‘50, 

(Canadian rate 5359. monthly) * 


Paraplegia - Monthly rate of compensation under the 
U.S. Code Title 38, Section 314 0 & R for a single 
veteran is $550. 

(Canadian rate $459. monthly) * 


Anatomical loss of both eyes - The monthly rate of 
compensation under the U.S. Code Title 38, Section 
314N for a single veteran is 525, 

(Canadian rate 38. monthly) x46 


The Multiple Disabilities delegation broucht to the attention of 
your Committee information in respect of supplementary benefits for the 
seriously disabled in the United States, including a $1,600. grant for 
the purchase of an automobile and a blO0,000. grant, or one half the cost 
whichever is the lesser, to purchase a house. 

The delevation stated that the principle of paying special allowances 
to the seriously disabled is recognized in other countries. The relevant 
quote, given by Mr. S.J. Alderdice representing the War Amputations of 


Canada, follows: 9 


—_— es em ee lel ee 
— eee ee 
—ere\ew = = = 

ee Se eke ae mes cen se eke 


Re xa Sept : -tendan d clothi 
*Canadian rate includes disability pension, attendance and clothing 
allowances, 


: : Llity pension and attendance allowance. 
**Canadian rate includes disability pension and attenda , 
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This is the principle, an? this principle exists an 


many countries today, in that these countries recog~ 
nize the fact that the scriously disabled pensioner, 
or ex-service person, should be paid a special award, 
or what we call a syper vension, in addition to the 
basic or the ordinary hundred percent pension as it 
now stands. 


In addition to this so-called super pension, it is 
recognized that these people require some assistance 
in order to meet the daily requirements in their day- 
to-day living. This has nothing to do whatsoever with 
the pension which is paid to them or the super pension 
of which we speak. Ken has covered this pretty well 
in his talk of the United States, but just to review 
it again we can mention that the United States Gover- 
nment pays a total disability pension and provides. 
special statutory awards for an anatomical loss of 

a limb or limbs to the extent of one hundred per- 
cent. A pensioner who has suffered loss of both 

feet or hands can receive additional pension 

awards of up to two hundred dollars, making a 

total pension of four hundred and fifty dollars. 


In addition a constant attendance allowance is paid, 
which in the case of a double-amputee would be two 
hundred dollars per month. 


Now we mizht mention at this point, we are not really 
concerned about the dollars and cents. We are only 
concerned about this very principle, that the person 
who is seriously disabled is entitled to receive a 


super pension and also attendance allowance in 
addition thereto. 


Mr. Alderdice then gave information concerning the system used in 


number of countries as Follows; ' 


the United Kingdom - The Government nays a basic rate 
of 100°, disablement. In addition an unemployment sup- 
plement is paid to pensioners who are unemployed 
because of war disablement, Attendance allowance is 
paid where the assessment is 80% or more, 
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Germany = TIXEU pension rate 1s paid for total 
incapacity. \dditional compensation is granted to 
the seriously disabled, Also attendance allowance 
1s paid where the physical handicap is such that 
the pensioner requires special treatment. 


Austria - A supplementary pension 1s provided for 
the seriously disabled; attendance allowance is 
available if the pensioner depends on the help of 


another person in order to perform essential acts 
OL Lie, 


New Zealand - The seriously disabled receive exbra 
compensation by means of statutory awards under the 
New Zealand War Pensions Act. This award is paid to ° 
the bedridden or to those who are seriously restricted 
in their social and daily activities; attendance 
allowance is paid where the services of attendance 

are indispensable. 


France ~ A form of additional pension is»paid, to 
amputees where the diagnostic prescription carries 
an assessment in excess of the normals; attendance 
allowance is paid where the aid of a third person 
is required. 


Yugoslavia - The legislation provides a supplementary 
pension in the form of a higher than 100% rate for the 
seriously disabled; attendance allowance is paid. 


Australia - Special indemnification is available for 
maltiple amputations over and above the pension paid 
for other forms. of disabilities; attendance allowance 


2S also available. 
belevium . Statutory awards are paid to amputees in 
addilion to the basic disability available to all 
disabled; attendance allowance is paid. 
The four Associations represented in this Multiple Disabilities 
group submitted separate briefs, independent of the brief which was 
submitted jointly. Three of these briefs dealt in part with the ques- 


‘ ie ; ark ae Mine moe ae as inf ation was helpful 
tion of miltiple disabilities. This additional informat Va pfu 


to the Committee and is recorded below, 
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Canadian Paraplegic Association 


The Canadian Paraplegic Association brief, received by the Committe 


under date of January 18th, 1965, dealt in detail with the difficulty 


of paraplegia. The brief explained the social and psychological aspects 
of this condition, as well as the medical complications. 


The brief touched on the question of premature aging and stated as 


follows: I 


\s stated earlier, over 80% of the spinal injury 
casualties, arising out of the service during World 
War I, died during the first year following injury. 
Consequently the spinal injuries veterans of World 
War I] comprise the first sizeable group of young 
men, previously in good health and physical condition, . 
which can be used to observe and study the affects of 
this disability in terms of premature ating. The 
deterioration in bone structure, musculature, neuro- 
logical system and general loss of sense of health, 
well-being and energy is very real to the older para- 
plegic. There is little doubt that such premature 
aging and deterioration takes place earlier in the 
life of a paraplegic or quadraplegic. 


The brief suggested that the life expectancy of paraplegics, while 
dramatically improved from the experience of the era of World War I, is 
still much below the averaze for the general population. In this regar 
the Association representatives filed a medical paper, published in the 
Canadian Medical Association Journal under date of July 8, 1961, entitled 
"Late Causes of Death and Life Expectancy in Paraplegia". 2 This paper 


stated that "the chief impression created by this disorder (paraplegia) 


was its high mortality". 


The paper showed that: 


REPRESENTATIONS AND EVIDENC 
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(1) The mortality rate for Paraplevias jis } 3/) times 
as high as that for the peneral population. In 
the various ape sroups this mortality rate for para- 
plegics ranged from 7 times as great for paraplevics 
at 25 years of are to 1 3/ times as great at 65 
years of age. 


(2) For the first 54 years after onset of paralysis, the 
percentage mortality for paraplesics is 356% of the 
total population mortality. 


(3). The survival duration (i.e., the number of years to 
which 50/5 of a closed group of lives will survive ) 
for persons suffering onset of paralysis at ave 20 
showed an expectation of life for paraplevics of a 
remaining 35 years (i.e., general male population 
of 19.5 years (i.e., to ave 69.5). This indicated 
a shortening of the life span for paraplegics with 
onset of paralysis at age 20 of 1.5 years compared 
with the general population. 


The Association filed also a medical paper titled "The Management 
of Paraplegia" which was printed in the Manitoba Medical Review, Volume 
43, No, 7, August - September, 1963, and written by Doctor A.T. Jousse, !3 
The points in this article which appear velevant to the question of 
pension are: 

(1) Pressure sores are a constant problem to the 
paraplegic and very often compound the severity 
of the condition. 

(2) Special urological care is necessary at all times. 
This often requires the use of an in-lying catheter 
or intermittent catheterization, both of which 


cause the patient considerable discomfort. 


(3) The paraplegic has a high mortality rate and the 
cause of death includes the following: 


Renal ?l’ailure Tuberculosis 
Cardio-Vascnular Disease Peritonitis 
GenitahUrinory tract Pulmonary I'dema 
Pneumonia Accidental Death 
Infected Sores Suicide | ; hss 
Neoplasm Malnutrition, Inanition 


Cardio-Vascular Accident 
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()) Other problems faced by the paraplegic include: 


(a) Fixed deformity of the joints of the lower 
and upper extremities. 


(b) Pain and abnormal sensory experiences, 
complicated by depression. 


(c) Autonomic disturbances manifested by excess- 
ive perspiration, "soose flesh" above the 
lesion, dilation of the pupils, slowing of 
the pulse, elevation of blood pressure and 
at times a severe pounding headache. 


(d) Respiratory complications including severe 
coughing. 


(e) Abdominal problems arising from distention 
of the bowel by impacted faeces and gas. 


(f) Fracture of the long bones due to decalcific- 
ation, thus making mobility a calculated risk. 


(g) Spasticity of the skeletal muscles, often 
known as mass reflex. This spasticity can 
render a patient's life almost unendurable 
because of the unremitting annoyance of the 
spasms. It may also produce extreme dis- 
comfort. The condition cannot be relieved 
by drugs, 


Dr. Jousse appeared in person before your Committee in order to 
provide first hand information regarding the medical problems of para- 
plegia. He made particular reference to the "sensory phenomena" in the 
paraplegic which creates a frequent feeling of being unwell. '* Doctor 


Jousse explained this as part of the burden which paraplegics carry with 


them through life. He commented also of tho fact that paraplegics mst 


carry around what he termed "a lot of relatively useless structure". In 


thi ; 
Ss regard he was referring to the extremities and orvans which have bee 


rendered useless by the condition of paraplegia but which exist physical. 
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Dr. Jousse broucht to the Committee's attcntion the fact 
that paraplesics ave sometimes able to cope with their problems 
in earlier life, but that their difficulties become much greater 
when they reach their O's and 50's, 
The Sir Arthur Pearson Association of War Blinded 

Thesprief of the Sir. Arthur Pearson Association of War Blinded 
drew attention to the anomalous situation where, under the system of 
rating used by the Pension Commission, an assessment of 100% was 
given to both the totally blinded and also to blind persons with some 
guiding vision. This situation was due to the fact that the Pension 
Commission considered the disability of blindness which left the ve- 
teran with some guiding vision was severe enough to warrant a rating 
of 100%, tt, because of what the Association termed the "mythical 
ceiling of 100%", no provision could be made to provide additional 
pension for more severe conditions of blindness, including the totally 
blind. 
The War Amputatibns of Canada 

The separate brief filed by the War Amputations of Canada dealt 
with a distinction between 100% Lb hiia and 100% disability. The 


relevant quote follows: 


This would seem to imoly that 100% assessment is in 
effect, 100% disability. This could not be correct, 
as a human being classified as 100% disabled would 
be unable to move, think, talk, or function in any 


way. 
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The Amputations association suggested that the most feasible 


means of awarding proper compensation would be for the Government to 


pay the combined assessment, regardless of whether or not such exceeded 


100%, and proposed a "point" system as follows: '6 


This Association contends that the problem of 
limitation of pension for those persons with 

total assessment in excess of 100% has arisen 

from the term "percent" which implies a ceiling 

of the limit "100". If the term "points" were 
substituted for "percent" there would be no such 
false limitation. Hence, under the present pension 
scale, (i.e., 100% equals $200. per annum) it would 
mean ‘}2. per point yearly. Therefore, double leg 
above the knee amputee would have an arithmetical 
total of 10 points, giving him a total disability 
pension of $3360. at single rates. 


The War Amputations of Canada delegation informed the Committee 


that there was no particular preference in the Association for the suggest 


se ich | 


"point system" as being superior to the proposed method outlined in t ae 


Multiple Disabilitiés Brief, !7 


L'Association du 22iame Inc, : 


ae nas ; 
L'Association du 22iéme Inc. recommended that some form of 3°. 
additional pension be devised to compensate those in the seriously dis 


abled classes such as multiple amputations, the paraplerics and the blind 


The relevant portions of their brief are quoted hereunder: !8 


The present pension rates have a ceiling of 100% which 
provides a pension of only ‘$2)00, annually. This means 
that a small number of veterans who comprise the most 
seriously disabled of the men who served Canada in time 
of war, are being deprived of what might be termed "ad- 
ditional pension" by reason of this 100% ceiling. 
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This Association knows of many pensioners who are 
assessed at 100%, but who have no obvious disabilities, 
and are able to perform in a normal manner. There is 
no suggestion that these veterans are not entitled to 
the 100% assessment by reason of wartime injury or dis- 
ablement, “le de contend Norever, that the ceiling# of 
100%, represents Avery serious inequity, in so far as 
the mltiple amputee, the blind, and the parapleric 

are concerned. This has been a lone-felt need in our 
pension Jegislation in Canada. It is understood that 
provision is made for extra compensation for such groups 
in most other countries. Tt is time that Canada recog-~ 
nized this requirement and adjusted her pension laws | 
accordingly so that the Pension Commission could pay 
"additional" where the medical assessment of a pen- 
Sioner's disabilities is preater than 100%. 


Special recognition should be given to the following 
groups: 


Amputation cases: The Pension Commission provides 
an assessment of 70% for a single leg amputation 
mid-thigh. If the veteran has been unfortunate 

to suffer the amputation of his second leg at the 
mid-thigh, the Commission can compensate him only 
up to the extent of 30% in view of the 100% ceiling. 
It would appear only reasonable that he should be 
entitled to 70% pension for each leg, perhaps with 
some additional pension arising out of the fact that 
he has no legs for mobility. 


The War-Blinded: No pension payment could compen-~ 
sate for the severe disability of blindness. It is 
considered, however, that this disability should be 
rated far in excess of the 100% ceiling. 


Paraplecics: Those veterans who are confined to a 
wheel chair and who have lost total functions of 
the bowel, bladder, sexual functions, and suffer 
from general ill health should be compensated at 
the highest possible rate this country could afford. 


National Council of Veteran Associations in Canada 
aationai Council of Veteran Associations in Lanada 


The National Council, in its brief presented to the Committee under 


date of January 21st, 1966, recommended as follows: !9 
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That in the case of those war disabled who have 
sustained mLtiple disabilities, war disability 
compensation, i.e. pension, should be paid in 
accordance with the true extent of the disabilities 
and in conformity with the express wishes of Parlia- 
rent as seb out jin the Pension Act. 


Comment: This recommendation deals with what is, 

in our opinion the most serious discrepancy in Canada's 
pension legislation. That small group of war casualties 
who have suffered most from war service is the very 
group which is least adequately provided for under the 
Pension Act. There are a few hundred mitiple amputees, 
blind and paraplegics who have incurred disabilities 
totalling several times that degree of disability that 
is required to qualify for maximum compensation under 
the Act, yet they receive compensation for only a small 
portion of their disabilities. 


Because of the importance of this matter a separate brief 
dealing with miltiple disabilities has been filed under | 
date of November 3rd, 1965. We earnestly commend this 
brief to your attention, 
The Army, Navy and Air Force Veterans in Canada 
This Association endorsed the brief submitted by the Multiple Dis- 


ability Casulaties group. Your Committee considers that the following 


discussion between Mr. J.C. Lundberg, President of the Army, Navy and Ai 


Force Veterans, and the Committee Chairman is pertinent: 
Mr. Justice Woods: We understand your basic position 


1s that you are in full accord with their representations. 
Now is there anything else you want to add? 


Mr. Lundberg: No sir, only the fact that they are so few 
involved in this thing in the Multiple Disabilities we 
feel something should be done for the really nerdcisla 
disabled groups. ‘We feel some consideration should be 
given to help the seriously disabled groups. 
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Mr. Justice Woods: What is tho sivnificance of them 
being a small group? Noes it mean that it is not 
much of an economic problem to deal with them? 


pie Lundberg: This is quite true sir, having regard, 
of course, that the span of life, too, is considerably 
shortened and the amount of veterans involved is not 
great enough that would injure the treasury in any way 
to give these men special consideration. 


Royal Canadian Legion 


The Royal Canadian legion did not refer to the matter of multiple 
disabilities in its brief dated December 6th, 1965, presented to the 
Committee under date of January 3lst, 1966. The legion did, however, 
approve a Resolution on this subject at its Dominion Convention on 
April 17, 1966. Mr. Donald M. Thompson, Dominion Secretary of the 
legion, forwarded a copy of this Resolution to your Committee under date 
of May h, 1966, The Resolution reads as follows: 


WHEREAS the Pension Act provides that pension will be 
awarded for disabilities in accordance with the extent 
of "the" disability; and 


WHEREAS the Pension Commission has interpreted the Act 
to limit the granting of awards at a rate not in excess 
of 100% pension; and 


WHEREAS there are a number of pensioners who suffer 
from mltiple pensionable conditions totalling individual- 


ly more than 100%; and 


WHEREAS many of this group are severely handicapped because 
of the loss of two or more limbs combined with additional 


disabilities; and 


WHEREAS representations have been presented on several 
occasions on behalf of these mnsioners seeking recog- 
nition of their over-all assessment; 
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THEREFORE PR IT RESOLVED that the Royal Canadian 
levion recommends that the Government take the 
necessary steps to provide more adequate awards 
for all disability pensioners whose total assess- 
ment exceeds 1007; and 
BE IT FURTHER RESOLVED that the above recommended 
awards be considered as a responsibility of the 
citizens of Canada as a whole and not taken from 


funds required to provide the necessary increase 
in the basic rate for all pensioners. 


John R. Matheson, M.P., Q.C. 

In his presentation to the Committee under date of March 3, 1966 
Mr. Matheson made a special representation on behalf of the group of 
pensioners he termed "seriously injured", #! le cited a number of actual 
cases with whom he had been in touch, and provided specific information 
regarding the seriousness of their disability, and their additional 
costs in connection with housing, transportation and other requirements. 


Mr. Matheson furnished your Committee with statistical data for 


the purpose of suggesting that Canada could afford a more generous 


pension for the multiple disability case. A synopsis of this inform- 


ation, showing the relationship between the gross national product in 


Canada and expenditure on pensions for disability pensioners and 


dependants, follows: 


Gross National Pension Liability GNP eee larger 

Year Product WW 1 and WW 11 than pension by? 

1930 $5726 million $37 million 15.8 times . 
1939 $5636 million $uO million 140.9 times 
19}0 $6743 million $0 million 168.6 times 

pin rae million ‘SO million 236.7 times ; 

ae ae hbeapgiia 823 million 193.6 times — 
ee at mi Viton $126 million 215.3 times 
athe #30207 million P16 million 248.5 times 

52056 million 181 million 232.4 timesa® 


| 
| 
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H.W. Herridge, M.P. 
ERR re ne 


In his appearance before the Committee on March 22nd, 1966, Mr. 


Herridge stated as folloyg: ?2 


I support the view that if a man has mltiple dis- 
ability his pension should be based on the total of 
multiple disabilities because a person with mltiple 
disabilities is living under a great handicap. That 
is one thing that we can do, compensate him for that 
loss of happiness. 


Mr. Herridge stated further that compensation in excess of the 100% 
level for total disablement might be provided in the form of a supple - 
mentary pension. His views were expressed in these words: 

Something supplemental. I would support something 
of that sort if you could do it so that we simply 
do it in the spirit that we recognize what these 
people have lost in the enjoyment of life generally, 
and we give them supplementary benefit or provision 


for that, without possibly changing the Act as it 
is presently written. 


The Honourable Gordon Churchill, P.C., M.P. 
Sees eo Reman cneeenpeenpe nae cm eermennanemrne erererennnemee 
The question of mltiple disabilities was raised with Mr. Churchill 


during his appearance. ° 

In speaking of a possible method by which the 100% maximum could be 
exceeded, he stated that the 100% pensioner may be a person who "is able 
to do a certain number of things for himself" and suggested that "the 
man who is completely incapable of doing anything for himself" should 
receive supplementary assistance. 

Mr. Churchill explained further that this supplementary assistance 


should be in addition to the Attendance Allowance and concluded as follows: 
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We have not been sufficiently careful with regard 

to men who are totally incapacitated as a sacrifice 
they made on our behalf. We are just lucky that it 
did not happen to us, and in this period of social 
security and the affluent society, I think 1t 1s 

high time we looked after these men who made every 
sacrifice short of death, and that is what it amounts 
to. Those who are incapacitated for earning a Living 
are living examples of the horrors of war, that 1s 
what they are, and they should not have to suffer 

the rest of their lives, in an economic sense. 


Mr. Jack Bigg, M.P. 


In a prepared brief to the Committee, Mr. Bigg suggested the intent 
of Parliament was not fully stated in the Act in regard to certain finan- 


Cial provisions. Jle cited miltiple disabilities as an example in the 


following words: @4 


The amount of assessment which should be approved 
for special classes of pensioners suffering from 
severe disabilities such as paraplegia, blindness, 
and miltiple amputation. 


Mr. Bigg stated further in his Brief: 


The decision of the Canadian Pension Commission in 
respect to allowances for special classes of pen- 
Sioners is, in my opinion, a clear indication of 

the necessity of Parliament to assume its proper 
responsibility. Where the establishment of levels 
of payment has been left to its discretion, the 
Commission has seemingly awarded amounts which would 
have to be considered as "the basic minimum", 


Some 
examples are cited hereunder: 


(1) Attendance allowance for the blinded, $2750. out 
of a possible $3000. maximum. 


(2) The arithmetical total of a medical assessment 


is made subject to a limitation of 100% 


ag v2) pension, 
despite the fact that no such limitation is 


clearly deseribed in the Act. 
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Mr. Bigg advanced the following specific recommendation: 
Special provision to compensate for multiple dis- 


ability where the arithmetical total of several 
disabilities is in excess of 100% 


In commenting on his proposal, Mr. Bigg stated: 

I think the Act should be specific in providing 
additional allowance, over and above 100% pension, 
and 1 refer you to our neighbours to the south. 
The American system provides so much additional 
Por loss of Legs, Von the sites. .isa Tf heide 
totally blind and got 100%, and if he also lost 
his arms he would get an additional pension for 
that. 

In a discussion before the Committee Mr, Bisg suggested, in general 
terms, that the existing level of 100% pension was a "minimal requirement 
for a living standard of today" and that, in asking a totally disabled 
person to subsist at this level, it was obvious that he would have to 
make use of any of his capacities which remained unimpaired in order to 
supplement that income. 

He suggested that it was necessary to assess what a pensioner could 
do over and above his abilities in the untrained labour market, and that, 
if he had suffered from disabilities which could be assessed at more than 
100%, Parliament might give some special consideration to pension for the 

multiple disability case. 

In speaking of the question of Attendance Allowance, Mr. Bigg 


referred to the necessity for a mltiple disability pensioner to meet 


incidental expenses including renovation, emergency plumbing, and house- 


hold help and concluded: 
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It is common opinion that people in Canada never 
intended to cut the paraplegic to the bone « He 
has already been cut to the bone «reese This 
3000. Attendance Allowance is not a princely sum, 
and is certainly not gracious living. 


Chairman, Canadian Pension Commission 
ae liln aid OO nina alee ict dilate sachsen nei y Sl NSS 


Under date of March 21st, 1966 the Chairman of the Pension Commis- 


iin SP 2 53 PNAS, Hele 
sion made a submission to your Committee entitlec: 


COMMENTS ON RRIEFS AND PRESENTATIONS TO THE COMMITTER 
SURVEYING THR OPERATION OF THE CANADIAN PENSION COMMISSION 


a 


In this submission the Commission Chairman set forth the position 
of the Commission in regard to mlitiple disabilities. Your Committee 


has summarized the Commission Chairman's comments under the following 


——— 


headings: 


1. The Unskilled Labour Market: The pensioner with the 
loss of one leg above the knee receives pension at 
the rate of 80% and is considered to retain 20% of 
his ability to compete in this market. If he loses 
both legs his pension can be paid only at the rate 
of 100% or 20% higher. The basis upon which all war 
disability pensions have been paid up to now is the 
ability of the pensioner to compete in the unskilled 
labour market. The Commission Chairman concluded 
that a pensioner cannot be more than completely un- 
able to compete in the unskilled labour market, and 
stated the view that the Commission assumes, using 


this standard, that he cannot be more than 100% 
pensionable. 


2. Retention of Basic Principle: The Commission 
Chairman suggested that the proposal to pay pension 
in excess of 100% for mltiple disabilities departs 
"very radically from the old established basis" of 
compensation, (i.e. the ability to compete in the 
unskilled labour market), in that it suggests that t 
he be compensated in accordance with his loss of 
limbs, the impairment of his normal functions, the 


er a : yee i : 
State of seneral physical condition or a combination 
of these, 
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The Commission Chairman considered that a departure 
from this established principle would zive rise to 
other problems. He cited the example of the surgeon 
who loses the use of his right hand, compared with 
the bookkeeper who is a paraplegic. He suggested 
that this could lead "inevitably to the application 
of a means test on the payment of a disability 
pension" in that it could be logically argued that 
the surgeon should receive more compensation than 
the paraplegic. 


Attendance Allowance: The Commission Chairman 
stated that Attendance Allowance (which is paid to 
persons who are "totally disabled and helpless" and 
"in need of attendance" under the provisions of 
Section 30(1) of the Pension Act) was introduced 
by the Government "believing that the heavily dis- 
abled veteran is entitled to something more than 
the basic rate of compensation". 


In reference to the contention advanced by the 
Multiple Disabilities group that Attendance Allow- 
ance is not to be considered as supplementary 


_ pension, he made the following statement: ? 


It is argued, with some logic, that these payments 
are not by way of compensation but rather are 
designed to assist the heavily disabled pensioner 
meet the extra expenses resulting from his dis- 
ability. Nevertheless, the attendance allowance 
does permit the heavily disabled man to receive 
very substantial sums in addition to his basic 
compensation. 


Systemic Diseases Category: The Commission Chairman 
suggested that, if a new basis of pension is adopted 
for amputees, the paraplegics and the blind, it would 
be necessary to apply the same principle to other types 
of disability cases. He cited the examples of arthri- 
tis, bronchitis, and some cardio-vascular conditions. 


Requirement for study: The Commission Chairman suggest- 
ed that, "before it is decided to depart from the basis 


which has been in use for many years in Canada, a very 
careful and thorough study of the entire question be 
undertaken. #7 
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Sipplementary Submission by the Multiple Disabilities Group 


Mr. G.K. Langford, Q.C, Chairman of the National Council of 


Veterans Associations, submitted a letter to your Committee under date 


of March 23rd, 1966, requestinz permission for representatives of the 


Associations representing the multiple disability casualty to furnish 


information concerning the views advanced by the Commission Chairman in 
regard to mltiple disabilities. 

Your Committee granted this request and under date of April 19th, 
1944, a second submission was madc, the main points of which are analysed 
hereunder ; 

The Unskilled Labour Market Formula: The submission supported the 
existing basis for calculation of 100% pension (i.e., the earning power 
of a man in the class of the untrained labourer). The Associations 
pointed out, however, that the establishment of a 100% ceiling based on 
such earnings "is inconsistent with the Table of Disabilities published 
by the Pension Commission, in that the ratines of certain fixed dis- 
abilities as set out in such Table, provide for an assessment us excess 
of 100%) 9 

The brief referred to the Commission Chairman's suzsestion that a 
pensioner cannot be more than completely unable to compete in the unskille 
labour market and proposed that, at the normal level of disability, the 
wage of an untrained labourer may be a reasonable guide to the rate of 
pension. The representatives took issue, however, with the premise that 
a pensioner should be paid only for that portion of his becomes whic. 


disqualifies him for unskilled labour and sus7ested that: 
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(1) The "unskilled labour" forma be retained as 
the basis of compensation generally; and 


(2) The Pension Act be amended to provide additional 
pension as a form of special compensation to 
those who have a total disability rated at 100%, 
and who have suffered additional disability in 
the form of anatomical loss or loss of use of 
major members or organs, where the fixed dis- 
ability can be assessed at higher than 100%. 
The argument advanced in support of this recommendation was that 
"in the case of severe physical disablement, the person can be completely 
unable to compete in the unskilled labour market, and at the same time 
can have a disability which is rated sreater than that which would carry 
a 100% assessment in accordance with the Table of Disabilities of the 
Pension Commission", °9 
It was pointed out in the submission that, in his comment to the 
effect that a pensioner cannot be "more than completely unable to com- 
pete in the unskilled labour market", the Commission Chairman was citing 
a principle which was not contained in the Pension Act, but that the 
Pension Act did state (in Section 28) that pension shall be awarded "in 
accordance with the extent of the disability". The Multiple Disabilities 
Associations susgested that "where a man has suffered multiple dis- 
abilities that are several times more severe he mst now in fairness be 
: ° ey 26 
entitled to a pension in accordance with the extent of his disabilitv". 7 
The Associations surgested that it could not be construed that total 
disabil ay, represented by 100% pensi on under Schedule A of the Pension 


' 5 . 4 of one ler at mid- 
Act, means total disablement. A person with amputation 
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thivh and a portion of the foot of other leg, rated as a Class 1 pension- 
er and hence entitled to 100% pension, was used as an example. 

The group pointed out that this man still retained very consider- 
able power to do a physical or mental act as defined in the term "dis- 
ability" in Section 2(j) of the Pension Act. In view of this, the 
group advanced the argument that "although the 100% rating may be 
interpreted to mean 'total disability' in the meaning of the Pension 
Commission, the term 'total disablement' would presumably imply the 
disabled person was unable to perform any normal mental or physical 


act", 31 


Retention of Basic Principle: The Multiple Disabilities Associations 
in referring to the Commission Chairman's suggestion that a departure 
from the principle of assessment based on earnings in the unskilled 
labour market would give rise to other problems, stated that their 
proposal in no way suggested deviation from the principle of Section 


17 of the Pension Act which reads: 


17. The occupation or income or condition in life of 
a person previous to his becoming a member of the 
Forces does not in any way affect the amount of 
pension awarded to or in respect of him. 


The Associations suggested that this principle could be retained, 


pointing out that their proposal provided. 


(1) Pension for total disablement could be paid up 


to 100% on the basis of earnings in the common 
labour market; and 


(2) Supplementary pension could be paid for an 


oe loss of use, where the dis 
“ 


atomical © 


Fe ability is clear- 
efined and is measured in excess of 100%. 
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The Multiple Disabilities Association brief suvgested that, if 
pension were awarded in accordance with the extent of the disability as 
provided in Section 28, and disability were defined as the loss or 
lessening of power to do any mental or physical act as provided in 
Section 2(j), there could he no suggestion that pension be based on the 
loss of any special skills, or that there be any application of a means 
test as suggested by the Commission Chairman, 

Attendance Allowance: The Multiple Disabilities representatives 
took issue with the Commission Chairman's suggestion that Attendance 
Allowance had been introduced by the Government in the belief that the 
heavily disabled veteran was entitled to something more than the basic 
rate of compensation. The Association brief provided a number of 
arguments to the effect that Attendance Allowance is not a form of 
additional pension, but is a payment made specifically to meet the 
need of a pensioner for special attendance. These are summarized 
hereunder: 

(1) The original intention of Attendance Allowance 
was to meet the expense of totally disabled 
pensioners for "attendance to their physical 
wants", 32 
(2) Attendance Allowance is not related to the extent 
of the pensionable disability, and can he paid to 
a five per cent pensioner, so long as he can qualify 
as being "totally disabled" and "Lotally helpless". 
(3) The War Veterans Allovance Act 3 specifically ex- 
emots.. Attendance Allowance paid ,under Section 39 
of the Pension Act as income, presumably on the 
basis that such Attendance Allowance 15 required Lo 
meet the special costs of attendance, and is not avail- 


able to the War Veterans Allowance recipient for the 


iti ife s food, shelter 
ordinary necessities of life such as f Pes ; 


clothinz. 


ea 
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(4) Attendance Allowance is "encumbered income" and 
does not represent a financial gain for the 
recipient. It mst be used for payment of extra 
care and expenditure in the home, and should not ; 
be construed as supplementary pension being paid 
to the pensioner in lieu of pension to which he may 
be entitled by reason of having a more serious 
degree of disability than can be compensated for | 
under the 100% rating as provided in Schedule A 
of the Pension Act. 


ee EEE 


The brief cited the responsibility of the Government to p~ovide 
adequate nursing and attendant care and stated that many mltiple dis- 
ability cases would have to remain in hospital if they did not have 
family members who were willing and able to care for them. The annual 
cost of maintaining an active treatment patient under the Department of 
Veterans Affairs was quoted as '9,)),90, as The Associations claimed that 
"The Government is effecting a saving oi money when a pensioner who is 
totally disabled and helpless is cared for by his family and the 
Avtendance Allowance is paid at the maximim rate of $3,000. per annum", 

The Associations pointed to the fact, also, that a form of constant 
attendance allowance is paid in most European countries and in the 
United States, in addition to a form of supplementary pension for those 
whose disabilities are rated in excess of 100%, and stated that "it is 
the practice in these countries to make Attendance Allowance available to 


the seriously disabled pensioner as an amount of money separate and apart 


from his regular pension", 


Cc ste ; 5 a a) Fi . . 5 
vystemic Disease Category: The Associations referred to the suggest 


1on of the Chairman of the Pension Commission that a special "mi ltiple 


disability rate" for disabilities assessed at an arithmetical total in | 
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excess of 100% would lead to an insoluble problem in regard to assess- 


ment of disabilities in the systemic disease category. 

The Multiple Disabilities Associations, in their orizinal proposal. 
heard by your Committee on January 19th, 1966, did suggest that the 
Pension Commission might establish disability ratings in excess of 100% 
for the systemic disease group. 

They added, in their supplementary brief on April 19th, 1966, that 
the principle of additional payment for anatomical loss as used in the 
United States circumvented any problem in dealing with systemic disease 
cases, as it dasenneea that such can be compensated within the total 
disablement category of 100% leaving supplementary pension to be paid 
for this anatomical loss (or loss of use) of major organs. 

pag ivenbnt for Study: The Multiple Disabilities Associations 
agreed with the suzgestion of the Commission Chairman that a thorough 
study of the question of compensation for multiple disabilities be under- 
taken "before it is decided to part from the basis which has been in use 
for many years in Canada". 

The Associations sugzested that the Pension Commission was not 
prepared to undertake this study and pointed to a reference made in this 
regard by Mr. T.D. Anderson, Commission Chairman, before the Standing 
Committee on Veterans Affairs on November 20, 1963, as follows: 39 
| Mr. Chairman, first of all let me say this. I am 
in perfect agreement with any suggestion which would 
assist vranting a greater measure of compensation to 
these heavily disabled persons. I have every sympathy 
for them. I think something might well be done to ~ 
improve their lot. It does seem unfair that a man with 


one leg off and some other minor disability receives a 
= ’ . c . a } < > 
100% pension, while a paraplegic gets the same. 
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The Multiple Disabilitics representatives stated that, after the 
Commission Chairman's statement, they were hopeful that the Commission 
would undertake a study with a view to recommendinz some improvement in 


the situation. Their submission contained the following reference on 


this point: 36 

These Associations brought this to the attention of 
the Minister of Veterans Affairs at the meeting in 
July 196, at which time the Minister requested the 
Associations to work on a possible method of imple- 
menting such a revision of the Act. A proposal in 
this regard was submitted to the Minister under date 
of June 6, 1965. 


The Multiple Disabilities Associations suggested that the study 
being given to this matter by your Committee is a direct development 


arising from their discussions with the Minister. 


Chairman, Canadian Pension Commission 
In a second appearance before your Committee under date of June 
20th, 1966, the Commission Chairman provided further information in 


respect of the mltiple disability question, which is summarized as 


follows: 


(1) The 100% assessment represented the maximum assessment 
under the Act and a person could not be more than 100% 
disabled. His actual words were; 37 


One hundred percent means all. Kverything. 
Complete. So that it is not an interpretation; 
it is a fact that when you are 100% disabled 
you are completely and totally disabled. 


(2) The problem has arisen from the fact that the Commis- 
Sion pays pensions at the rate of 100% to persons who: - 
ret ones tye sired ent comlestely djanhled . 


ry Va bash cp | Van 
wh cll 
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(3) The statement made by the Chairman of the Pension 
Commission to the Standing Committee on Veterans 
Affairs on November 20th, 1963 was followed up by 
an increase in Attendance Allowance, which was 
considered by the Government as a practical method 
of increasing pension for the class of the serious- 
ly disabled. 


(4) There is zeneral opinion to the effect that, despite 
a recent increase in Attendance Allowance (the max- 
imum was increased from $1800. to $3000. with effect 
September lst, 196) the miltiple disability casual- 
ties are not receiving "as much as they might". 

The Commission Chairman expressed the view that it would not be 
"very practical" to effect an arrangement under which severely disabled 
persons would be considered as being "more than totally and completely 
disabled". He suggested that, if it was the intention to provide 
additional compensation by way of pension for this group, "the proper 


way is to crant them a bonus". He stated that any such decision wonld 


be the responsibility of Parliament, 
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(64) That the Pension Act be amended to provide 
supplementary penston lor persons in receipt 
of 100% pension for total disablement, where 
the assessment for a pensioned condition or 
conditions would exceed 100%, except for the 
limitation imposed by the Pension Act. 

(65) That, in establishing the assessment for 
supplementary pension, the following 
principles be observed: 


(1) The assessment up to 100% should be 
based on the loss or lessening of the 
power to will and to do any normal 
mental or physical act,38 such loss 
or lesseninz to be measured in terms 
of ability to engage in employment 
in the unskilled labour market, 


(2) Any assessment in excess of 100% be 
approved where one or more of the 
undermentioned factors exist in a 
substantial desree: 


(a) Anatomical loss; + 

(b) Scarring and disfieurement; 

(c) Loss of enjoyment of life; 

(d) Pain and discomfort; 

(e) Expected shortening of the life span, 


(3) For the purposes of assessment, provision 
should be made as follows: 


(a) Multiple Amputation: The total 
assessment should be the arith- 
metical total of assessment under 
the Table of Disabilities of the 
Pension Commission, plus any 
additional assessment under (¢) 
hereof, where paired organs have 
been affected, providing maximum 
assessments are as follows: »% 


— em 


‘Anatomical loss reans also loss of use 
‘ 


“All examples are for above-clbow or above-knee amputation 
° 


Pension — 


Supplement 


Unskilled 
Market to 


Other lac 
Cver 100% 


Multiple 
Amputat 
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(b) 


CP, 


(d) 


(e) 


(f) 


Quadruple amputec, 350% 
Triple amputee, 265% 
Double amputee, 185% 


Quadraplegia: The condition of 
quadraplegia (motor and sensory 
paralysis of four extremities, 
bladder and bowel) should be asscss- 
ed in excess of 350% under the pro- 
visions of Paragraph ) hereof. 


Paraplegia: The condition of para- 
plegia (motor and sensory paralysis 
of the lower extremities, bladder 
and bowel) be assessed at 350% 
including assessment for loss of 
paired organs. 


Total Blindness: The condition of 
total blindness should be assessed at 
250%, including assessment for loss 
of paired organs. 


Conditions arising from injury or 
surgical removal, other than ampu- 


tation: An assessment in excess 
of .00% may be approved where it 
is determined that: 


(i) The arithmetical total of combined 


assessments excecds 100%; AND 


(ii) One or more of the factors set 
out in paragraph 2 of this 
recommendation exists. 


Disease: An assessment in excess of 
100% may be approved where it is de- 


termined that there is loss of enjoyment 
of life and/or an expected shortening of 
the life span, in a substantial degree. 
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Quadriplegia 


Paraplegia 


Blindness 


Other Injuries etc 


Disease 
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()) The maximum assessment which may be awarded 


(6) 


(7) 


(g) Paired Organs: An additional assess- Paired 

ment may be approved where there is 
anatomical loss or loss of use of 
paired organs, except as provided in 
(bo), (c) and (d) hereof, where it is 
evident that loss of the paired organs 
is more than twice as disabling as the 
loss of a single such organ. The 
maximum additional assessment for loss 
of paired organs shall be 25%. 


Maximum 3 
throuth a combination of rates as prescri- ‘ 
bed above shall be 350% except that assess- 
ments may be approved in excess of this 
maximum under the provisions of Section 25 
(Compassionate Pension) .« 


Should the basic rate of pension be 
changed, the mltiple disability assess- 
ment in excess of 100% pension should be 
altered in proportion. 


Adjustmer 
Rate Inc 


Any pension payable under the Act to or Dependant 
on behalf of an elirible dependant should Payment | 
not be affected by assessments, in excess To Be Af: 


of 100%. 


The amount of attendance allowance paid Attendanc 
under Section 30(1) of the Pension Act Allowance 
shold be based on the need for attend- Not Pens: 


ance or special requirements, and not 
as a form of supplementary payment to 


compensate for an assessment in excess 
of 100%. 


Sul 


CGORMENT 
General 


Your Committee is of the opinion that the Pension Act as interpreted 
by the Pension Commission fails to make sufficient provision to compen- 
sate the multiple disability casualty, particularly the multiple amputee, 
the quadraplegic and paraplegic, and the totally blind. 

The practice of assessing pensions in accordance with the derree 
of restriction of a person's ability to compete in the unskilled labour 
market stems from the 1919 legislation. Two conclusions may be drawn 
from its application: 


1. The pensioner could not be compensated except 
for physical and mental damage which disqualified 
him in employment as an untrained labourer; and 


2. The class of 100% pensioners wonld include 
pensioners whose disabilities were sufficient in 
severity to disqualify them in the unskilled labour 
market, but it would also include pensioners who 
were totally disabled in the sense that they conld 
not cngage in employment as common labourers and, 
in addition, their disability could be such as to 
create physical and mental difficulties which were 
not experienced by 100% pensioners whose assess- 


ments were based solely on the inability to compete 


in the field of untrained labour. 


This discrepency was apparent to veterans organizations as early 
as 1922. 

The War Eonar nee of Canada submitted a brief to the Special 
Committee on Pensions, Soldiers! Insurance and Re-establishment at the 
1922 Session of the House of Commons. This brief made reference to . 


multiple disabilities as follows: 79 


She 
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Article 7. That the method of arrival at the rate of 
disability in cases of mon who have multiple 
disabilities, contracted throuth cnemy action, 
and whose disabilities taken senrrai.ely, and 


added tozether will total more than 100” be 
waived, and that this class of pensioner be 
placed in the 100% class. 
The followine excerpt is made from the discussion concerning this 

recommendation: 
Herbert M. Marler, Chairman: Your evidence has 
made that abundantly clear, Have you any 
questions to ask, Major Power? 
Mr. C.%. Power: Not if the Committee is quite 
Clear as to whether or not the agszregate dis- 
ability should be added. 
Mr. Marler: JI think we are quite clear on that. 
Mr. Wm. Black: Not to exceed 100%? 
Mr. C.G. Power: No. In certain cases where a 


man has over 100% disabilities, there is what 
is called a helpless allowance. 


Mr. Richard Myers: The Amputations Association 

of the Great War: Yes, take the double amputation 
above the knee. They recosnize his helplessness 
and they give him an allowance, under a recent 
Order, of $250. to cover the extra help and in- 
convenience that he is put to. 

It can be assumed that the veterans organizations of the day were 
placated, at least in part, with the introduction of an attendance allow- 
ance, although it appears that such attendance allowance was paid to 
permit the pensioner to purchase the perquisites for his daily care, and 


was not intended as supplementary pension per se. 


In the years immediately after World War I the ranks of the 100% pensi’ 


class were comprised largely of multiple disability casvalties. As time We 


i 
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on, pensioners with less severe physical incapacity joined the 100% 
pension class. In effect, this resulted froma more scnerous anplication 
in the field of pension assessment. The increases were fully deserved 
but it meant that, as more and more pensions were awarded, and as the 
ranks of the high disability pensioners increased, the mitiple disabil- 
ity casualty - who presumably should have enjoyed an increase in his 
assessment in direct ratio to the general increases in assessment - 

found that he was squeezed azainst an artificial ceiling imposed by the 
limitation of 100%, 

This seeming oversight appears to have arisen due to the fact that, 
over the years, the basis upon which pensions have been awarded in Canada 
has been expanded from the original concept when the tendency was to 
grant pension for obvious disabilities arising from gunshot wounds, 
and training accidents. Gradually, this concept widened with the result 
that a larger number of pensions commenced to be awarded in other disea- 
se categories. This was indicated by the following statistics: 


DISABILITY PENSIONS IN PAYMENT 


Fiscal Total number of Number of disability pensions in payment 
Year disability pensions 2. in respect of 


Amputation Paraplegia Total Blindness 


Lee / 23 ligyec3 422k 
1930/31 66,669 3,205 
1939/0 80,133 1,639 
1950/51 158,739 3,007 136 Lu5 
1962/63 Li 3,061 166 % 96 


a i 
-_——_— oe 
wee mm 


% This total includes one triplegic and 19 quadriplegics. 
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Proposed Formula 


Your Committee suggests that a means of providing additional 


ee on 


pension compensation to the several classes of the severely disabled 
can be accomplished without disturbing the existine basis of pension, 
The proposed formula is: 


(1) Pensions shall be assessed in accordance with the 
extent of the disability, based on the concept of 
compensation for physical loss or impairment, and 
ratings shall be as established in the Table of 
Disabilities of the Pension Commission, except that 
where no rating exists, (as in the case of para- 
plegia) or a new rating is required (as in the case 
of total blindness) such ratings shall be in relation 
to the ratings now extant for amputation. 


Note: This would provide for assessments in excess 
of 100% where a disability is rated, in 
medical terms, as greater than lesser dis- 
abilities now properly rated at 100%, 


(2) Pension assessments up to the level of 100% shall 
be considered as compensation for the lessening of 
capability to perform work in the class of an un- 
trained labourer, 


(3) Pension assessments in excess of 100% shall be con- 


sidered as compensation for additional effects of a | 
disability as follows: 


(a) Anatomical loss. | 
(b) Scarring and disficurement. 

(c) Loss of enjoyment of life, 

(d) Pain and discomfort, | 
(e) Expected shortening of life span, 


The key to this formula is that any assessment in excess of 100% 


should be approved only where the additional factors exist in a substantial | 


degree. It may be true that many pensioners who, in the opinion of this 


Committee, have a satis ry ass : ; a 
’ a satisfactory assessment could claim that their pensionable 


=e 
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disability involves some anatomical loss, scarring and disfisurement 
sfieurement, 


loss of enjoyment of life, pain and suffering and/or shortening of the 
life span. 

Your Committee is of the view that, except in the severe CaSeS, 
these additional factors shonld not be compensable separately, as they 
are included in the general principle of loss or lessening of capabil- 
ities to perform in the common labour market. It is only when these 
factors exist in 4 substantial degree that your Committee recommends 
separate compensation for them, over and above the assessment level of 
100%. 

In clarification, your Committee cites the example of a pensioner 
with an amputation below the knee. The existine assessment is 50%. 
Such amputation involves the additional factor of anatomical loss but 
such loss is considered to be part of the general assessment which dis- 
qualifies him from engaging in the field of untrained labour to the 
extent of 50%. Where, on the other hand, a pensioner has undergone 
amputation of both legs below the knee: 


(1) He is disqualified from engaging in the field 
of the untrained labour to the extent of 100%; and 


(2) His anatomical loss is in a substantial degree; 
his scarring and disfigurement is in a substantial 
degree; he must necessary experience some loss of 
enjoyment of life and he would have to live with 


considerable pain and discomfort. 


His assessment under existing application of the Act would be 100%, 
i.e. 50% for each leg. However, the additional factors should be com= 


pensable at a proposed figure of 25% above the 100% normal maximum, 


Sh6 


COMMENT 


p “ y t Saag cS 3 a i 
provided in the form of a "paired orjran assessment under lecommendat ion 


No. 65 in Paragraph 3(g) on page 540 hereof. 


Unskilled Labour Market Basis 

Your Committee considers that the basic rate of pension up to 100% 
should continue to be based on the ability to perform within-the unskilled 
labour market. This provides a tested method which has had zeneral 
acceptance, by which a disability can be measured up to the maximum 
level of total disablement. 

Clarification of the term "total disablement" is required, and the 
following is suggested: 


(1) Total disablement shall mean that a pensioner has 
suffered loss or lessening of the power to will 
and to do any normal mental or physical act, to 
the extent that such pensioner has no capabilities 
to perform in the peneral classification of an 
untrained labourer. 


(2) Total disablement shall not mean that the pension- 
er has no capabilities left through which he could 
perform other acts either in the field of gainful 
employment or in attending to his day-to-day 
requirements of living. 


(3) Total disablement shall not mean that, in addition 
to his disqualification of any ability to compete 
in the untrained labour market, the pensioner cannot 
face other penalties, burdens and inconveniences 
including anatomical loss, scarring and disfigure- 
ment, loss of enjoyment of life, pain and discomfort 
and an expected shortening of the life-span. 


In its administration of the Pension Act, the Pension Commission 


has already recognized the fact that total disablement means only total 


ve an ; me 
disqualification of the pensioner's ability to compete in this common 
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labour market. As your Committee views the sitvation, the 100% pensioner 

in the meaning of the existiny interpretation of the Commission is a 
person who is totally unable to compete in a field of employment which 
requires a sound mind and a healthy body, but no special training or 
skill. | 

Under this interpretation, an J0% pensioner is considered as being 
20% able to compete in this field of untrained labour; a 5% pensioner 
would be considered as 90% able to compete in this field. 

The 100% pensioner is, under the present method of assessment, 
being compensated for this disqualification as an untrained labourer. 
In many instances the assessment is considered as fully adequate and 
there is no apparent need to take other factors into consideration. 
Where, however, a pensioner experiences any of these other factors in a 
substantial degree, there seems no reason why it cannot be considered 
that he is totally disabled in respect of his ability to earn his 
living in the common l»nbour market, and he is deserving of additional 
pension to compensate him for any substantial scarring and disfigurement, 
loss of enjoyment of life, pain and discomfort and an expected short~- 
ening of the life span. 

The retention of the common labour market basis for assessment 
of pension up to the level of 100% would continue to provide a well- 
recognized method of assessing pensions for the majority of disability 
pensioners in Canada. The small minority who could be considered as 


belonging in the mltiple disabilities class would be disabled persons 
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who are totally unable to compete in the common labour market, and at 
the same time who have suffered disability of a more severe nature which 
would mean that they could not perform an act of manual labour and 

also that their disability was of such magnitude that it carried with 

it a number of other assessable features. All of these additional 


features should be compensable in the form of supplementary pension. 


Practices - Other Countries 1 
Your Committee has taken into account some of the practices for 

indemnification for war disabilities and for Workmens! Compensation in 

Canada and other countries.* It would seem that there are two main 

concepts as follows: 


i» ompensation for physical injury or impairment, 
compared with the condition of an able bodied 
person; and 


2. Compensation based on the loss of earning capa- 
city due to physical or mental impairment. 


* See for example: 


!. Workmens'! Compensation in Canada, A Comparison of Provincial 
Laws and the Department of Labour of Canada. 


2. Report of the House of Representatives, Washington, D.C., and 
the British Ministry of Pensions and National Insurance and 
the Pension Appeal Tribunals, August 27, 1962, 


$s Title 35, 0-5, Code, Veterans Benefits. | 


lh. The Annals of Comparative Le 


gislation, published by the World 
Veterans Federation, 


5. The Royal Warrant Concerning Pension and Other Grants in 
Respect of Disablement or Death Due to Service in the Military 
Forces During 191) world) 


: | 
Yar and after 2nd of September, 1939. i 


ij 


6. Pensions and the Principles of Their Evaluat 


x lon, Ll Jones 
Llewellyn and A, bassett Jones, 
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Physical Loss: Where compensation is basod on an assessment of the 
actual physical loss the administrators have developed methods of 
measuring organic or functional disorders and have placed a value on 
the extent of such disorders, usually expressed as a percentage. This 
practice places an assessment value on the physical loss, and the value 
<a based simply on the loss itself, with no attempt to rate the value 
to any yardstick. For example, the loss of a leg is compensated at a 


fixed amount. This concept implies the use exclusively of medical 


standards. 


Loss of Farning Capacity: Where the concept is based on the loss 
of earning capacity it is usually required that the administrators 
institute a method by which it is possible to establish the actual loss 
of capacity in each individual case. Under this method, different 
degrees of disablement may be assigned to persons suffering from the 
same impairment where, because of education, economic conditions or 
psychological adjustment, one person can suffer a greater or lesser 
financial loss than another from the same disabling condition, This 
concept implies the use of medical standards but also requires the 
use of other forms of assessment in order to determine the degree 


of economic loss. 


Workmen's Compensation programmes are based on the second concept 
which attempts to measure the effects of physical damage in terms of 
loss of earning capacity. The problem of the amounts to be paid is 
greatly simplified for the administrators, in that the last employ- 
ment of the workman can be used to indie»te nis total carning capacity 
and he can be compensated within this range, based on any lessening of 
his ability to earn his livelihood. 

The system for war disability pensions in Canada represents a 
combination of both concepts. The Pension Act states that pension shall 
be payable in accordance with the extent of the disability and thus 
follows the first concept of compensation for physical injury or impair- 
ment. This provides the basis of assessment of medical percentaves. 
Then, in order to place a dollar value on these medical percentazes, the 
Canadian system makes use of the second concept, i.e., that of compen- 
Sation based on the loss of earning capacity. 

However, in order to avoid the complication of attempting to evaluate 
earning power in relation to a former occupation, or to determine other 
economic factors in each individual case, the principle has been followed 
of assuming that the earning capacity in the common labour market is the 
criterion by which this dollar value is measured, 

In the Canadian system, once the e 


arning capacity has been measured 


on the basis of earninzs in the common labour market, no penalty is 


imposed uoen the nensioner who Overcomes his economic handicap through 


the use of prosthesis or through rehabilitation, 


551 


COMMENT 


The proposed formula which would provide for payment of assessments 
in excess of 100% for certain classes of multiple disabilities in Canada 
can, in the belief of your Committee, be superimposed upon the system 
now followed in administration of the Pension ‘ct, and at the same 
time conform to accepted principles of compensation. ‘The first 100% of 
pension would be based on the concept of compensation for loss of earning 
capacity. Any pension in excess of this 100% would be based on the 
compensation for other effects of physical and mental damage. 

Anatomical Loss: The principle under which special pension assess- 
ment is based on anatomical loss is not new. The United States Code of 
Veterans Penefits is based on a system of ratings rancing from ten to one 
hundred percent, the latter being termed "total disability" . ‘here, 
however, a pensioner has suffered anatomical loss or loss of use of a 
creative or functional organ he receives additional compensation under a 
wparate provision of the legislation. 

It is of direct interest, in this regard, that the United States 
system is based on indemnity related to the loss of working capacity 
caused by the results of recognized physical or mental damage. The 
ratings up to total disablement at 100% are related to loss of working 
capacity. Where there is anatomical loss the pension may go higher 
than that paid for total disablement; thus additional compensation is 


made available to the pensioner for his anatomical loss, based solely on 


the intrinsic physical impairment. 
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Two examples of the provision in the United States for special 
statutory awards for anatomical loss of limbs under which pension is 
paid in excess of the rate for total disablement, are as follows: 

(1) For anatomical loss of one limb supplementary 
compensation is granted in addition to the basic 
disability pension. 

(2) For anatomical loss of both feet or hands, supple- 
mentary compensation is paid in the form of 
specific monthly awards into which the basic dis- 
ability pension is incorporated. 

In France, statutory awards are granted for anatomical loss, in 
addition to the basic disability pension, 4 

The Australian Repatriation Act, 1920-1951, provides special 
indemnity for loss of limb over and above the rates of disability pensions 
paid to other classes of the disabled, 4! 

Special statutory awards in addition to basic pension are paid in 
Pelgium. accordance with the Co-ordinated Laws on Reparation 
Pensions in Pelgium, Article 12A, amputees are entitled to a fixed 
annual cash benefit in addition to the basic pension. This benefit is 
called "amputation indemnity", 42 

In the Netherlands, statutory provision is made for supplementary 
compensation for amputees *? for the loss of two limbs under which the 


general disability pension is increased by 0%. In the case of loss of 


One limb, the increase : 
’ crease over the peneral rate of percentage is 20%. 
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In the Phillipines ** the pension rates are increased by specific 
amounts whenever the incurred disability is for the loss of a hand or a 
foot, or for both hands or both feet. 

The Canadian disability pension system is based on the principle of 
compensation for physical and mental damage, with the value of the pension 
being determined by a comparison with wages in the unskilled labour marl-et, 
There seems, in the view of your Committee, no sound administrative 
objection to a system which would continue to use this existing basis 
for pensions up to 100%, and which would also provide additional compen- 
sation for severe anatomical loss. This further provision would recognize 
a stark and obvious fact. The pensioner has lost a substantial portion 
of his anatomy and, in addition to pension by way of replacement of 
earnings, he should be entitled to supplementary indemnification to make 
up, in so far as possible, for the loss of flesh and bone. 

Scarring and Disfigurement: A severely disabled veteran is often 
confronted with a number of psychological problems which may seem to 
bear little or no relationship to his economic situation. These psychol- 
ogical problems can arise from physical mtilation, where a disability 
cannot be completely hidden by clothing or be made invisible by pros- 
thesis. Your Committee has no wish to cite illustrations which might 
seem distasteful. It is necessary, notwithstanding, to illustrate the 
point in question and, with the indulgence of the disabled group, your 


Committee desires to make vse of some specific examples: 
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l. A paraplegic, who has bean immobilized from the 
waist down and who mist spend most of his waking 
hours in a wheel chair, creates a certain picture 
in the eyes of the public. No one would question 
that his earning capacity is reduced to nil in 
the unskilled labour market, and that he should 
be compensated in this respect. Your Committee 
is suggesting that there should be additional 
compensation for the disfigurement to his person 
as evidenced by the wheel chair, the leg braces, 
and the bony structure of the legs left by 
atrophied muscle. 


2. The blinded veteran, with sightless eyes or with 
substitute glass eyes, has been deprived of his 
earning capacity. In addition, he mist live the 
rest of his life as a scarred and disfisured 
veteran. Your Committee does not wish to be 
maudlin in these matters, but it seems little 
enough to suggest that, where the cosmetic 
appearance has been disturbed in a substantial 
extent, some additional pension may well be paid. 


3+ The amputee may have a psychological problem, 
This wonld be particularly true in a case where he 
wears artificial hands or hooks, or does not wear 
prosthesis at all. The situation would be the same 
for double leg amputees whose mobility is restric- 
ted to artificial legs (often requiring the 
assistance of canes) or for those confined to 
wheel chairs, many of whom cannot wear prosthesis, 


To a certain deree the pension for these severely disabled classes 
should be based on the loss of earning capacity. The question now 
is whether, ia considering additional compensation, it would be 
practicable and justifiable that some pension be payable for what may 


be called "scarring and disfigurement", 
Your Committee considers that where a pensioner has to contend, 


in his daily life, with a physical appearance which can cause discomfor- 


tu : ; 
ure and embarrassment, and which can create social problems separate 


and apart from any economic effect on hig life, additional compensation 


would appear to be in order, 
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Loss of Iinjoyment of Life: Under the Canadian pension system, where 
ee A ties 


disability ponsion payments are based on a lace of corning capaci ty, your 
Committee suggests that consideration also be given to the loss of enjoy- 
ment of life, where such is a major factor, This is a broad area which 
does not lend itself to Specific definition. Your Committee has in mind, 
however, the limitations faced by the severely disabled with regard to 
participation in many pursuits which are available to the able bodied, 

A number of activities denied to the multiple amputee, the paraplegic, 


the blind, and other classes of multiple disability include, in one degree 


or another: 


Hunting and fishing Active sports 

Touring Camping and outdoor life 
Dining out Community projects 
Sexual function and procreation Gardening 

Spectator sports (mostly because of the difficulty of 
transportation.) 


The above list is not all-inclusive, but should serve to give some 
indication of the sacrifices made by the severely disabled - such sacri- 
fices having no relationship to their capacity to earn a livelihood in 
the class of the untrained labourer. Your Committee submits that this 
loss of enjoyment of life, where it exists in a substantial degree, 
Should be compensable in the form of supplementary pension. 

Pain and Discomfort : It is the feeling of your Committee that this 
area has been largely overlooked in the assessment of pensionable dis- 


abilities for the severely disabled. Most pensionable conditions carry 


with them some pain and discomfort. In establishing the provision that 
pension should be payable on the basis of physical loss, and that this 


physical loss should be measured in terms of reduced earning capacity, it 
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is possible that pain and discomfort have been included as part of the 
decreased capacity to earn one's living. 

Your Committee takes no issue with this viewpoint, where the pain 
and discomfort are not present in a marked degree. Where, however, the 
pain and discomfort associated with the disability is of serious propor- 
tions (as in the case of paraplegia) it would appear to your Committee 
that some special indemnity in dollars and cents is warranted. A partic- 
ular point in this regard is that the pain and discomfort are in evidence 
2 hours a day. 

The medical experts will have done their utmost to make life more 
endurable for the paraplegic - but from the information placed before 
your Committee it seems readily apparent that, to quote an old maxim 
"What cannot be cured must be endured", It is Significant, that in his 
article, "The Management of Paraplegia", = Dr, A.T. Jousse stated as 


follows: 


Narlier studies revealed that pain or abnormal sensory 


experiences were present in 90% of persons suffering 
from spinal cord trauma, 


A further quotation from the Same article reads: 


All, including the patient, must understand that the use 
of narcotics for relief of pain, except for the terminally 


ill, is fraught with great danger, as drug dependence and 
addiction will almost certainly develop, 


Your Committee was given to understand, from evidence submitted 


by representatives of the Sir Arthur Pearson Association of War Blinded, 


that persons can experience extreme suffering from blindness resulting 


from damage to the eyes, 


COMMENT 
One description given to your Committee 4O oy a blinded veteran, in 
discussing side effects of blindness, was as follows: 
I have the stars that fred talks abut, and signal 


lithts and every darn thing, and I have them right 
now oeeeoe 


As I say you have these constant noises and signals, 
and God knows what all and if you aren't up to it and 
have enough outs to take it as you. find ay wells 1 
don't think you will live to be an old man. 

Another blinded veteran described the complication of pain this 
way. 41 

The head noises, the stars with total blindness, and 
the deafness towards the end of the day; the head 
noises are high pitched sometimes. Nobody can do 
anything about that; we aren't complaining about 
them. 

In regard to amputation, the classic illustration of pain is what is 
known as "phantom limbi', This is a phenomenon which is peculiar to the 
amputee -- and is described as shooting sensations of pain of a piercing 
or burning variety, complicated by uncontrollable twinges and cramping, 
all of which occur in the amputated limb. The amputation removes the 
limb itself, but the nerve control centres are still susceptible to pain. 
This pain is of a very real nature, and is perhaps more disabling than 
ordinary pain, in that the areas in which the pain exists cannot be 
reached in a physical way. Moreover, this pain is acknowledged to be 
difficult to combat with analgesic remedies. 

é ag eer en eS +t 

Another form of pain common to amputees is calied "fatigue pain 

' ; ‘ i Aaints le remaining extre- 
which occurs comparatively often in the joints of the rema 


> 4 ae cloe q he 
Pe — fF the lower back for leg amputees and t 
Mities and in the region of the lowe 


cervical spine for upper limb amputces. 
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- rs ‘ ic 
Expected Shortening of the Life »pan 


Indemnification in the form of svpplementary pension for certain 
classes of the severely disabled covid logically be based on a reduction 
in life expectancy. Up-to-date information regarding the causes of 
death in paraplegia, as submitted by the Canadian Paraplegic Association, 
was studied by your Committee. It is indicated, on the basis of statis- 
tical analysis, that the survival duration of paraplegics is very consider- 
ably below that of the normal population. Those statistics show that a 
paraplegic who suffered onset of paralysis at age 20 has only another 
35 years of life expectancy compared with 9.5 years for the general pop- 


ulation. Thus, paraplegics, as a group, will necessarily give up 1) 


years of their lives, This would seem ample justification for supplementary 


pension awards, 

Always presuming that the basis of 100% pension is a reduction in 
earning capacity, the paraplegic should be entitled to any added conse- 
quences of his disability. Paraplegia must assuredly reduce his earning 
capacity on the common labour market to nil. This would be his basic 
entitlement to 100% pension, His disability will in all likelihood shorten 
his life by the extent which Statistics indicates hence there seems no 
Question that his pension should be based not only on his loss of earning 
Capacity, but he should receive Some compensation for his loss of life 
expectancy. 


Simple mathematics enter into this picture. The Government will not 


have to pay pension to this group for the same length of time as for other 


pensioners whose life expectancy has not been affected in any apparent 


manner by the disability, 
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The life expectancy of the war tlinded and multiple amputees will 
also be a factor, although the evidence concerning shortening of the 
life span for these groups is not available. Moreover, your Committee 
does not imply that the conditions of blindness or multiple amputation 
would necessarily be an earlier cause of death in the same extent as 
paraplegia. It must be taken into account, however, that both the blind 
and the multiple amputee cannot take the precautions available to a 
physically-able person in the matter of protection from normal hazards 
of life. Also, in both instances, there is the question of consequential 
disabilities which is discussed in Chapter 16 of this Report, 

- Some other members of the general group of miltiple disabilities 
which do not lend themselves to classification, but which will include a 
number suffering from fatal disease, might well qualify for supple- 
mentary pension if there is an expected shortening of their life span in 
substantial extent. 

This entire question of life expectancy is very much relevant to 
the matter of compensation for pensionable disabilities, and your Commit- 
tee has no hesitation in recommending that this should be one of the 
bases upon which supplementary pension should be paid in multiple dis- 


ability cases. 


Assessment for Multiple Amputation 
The recommendation of your Committee is that the pension for mlt- 
iple amputation should be based on the existing assessments in the Table 


Fo By . S 
of Disabilities, plus an additional assessment where feasible for loss 
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or impairment of organs. This Table of Disabilities sets out fixed 
assessments for amputation, hased on physical measurement of the actual 


loss. The following are viven as examples: 


Loss of forearm at any level from above wrist 
disarticulation to helow elbow joint disarticulation - 70% 


Disarticulation of the arm at the elbow to 


disarticulation at the shoulder - 80% 
Loss of one leg at any level above ankle dis- 
articulation to + below knee - 50% 


Loss of thigh, upper third - 80% 

The Pension Commission, through experience, has come to relate a 
loss of a single extremity through amputation at a specific rate, based 
on a presumed lessening of earning capacity in the common labour market. 
Where the pensioner has experienced the loss of two extremities, he is 
compensated for such loss in accordance with the combined assessment as 
set out in the Table of Disabilities, but such assessment cannot exceed 
100%. 

It is understandable that when a pensioner's earning capacity is 
reduced to the extent of 100% in the unskilled labour market, he could 
not conceivably have his earning Capacity as an unskilled labourer 
reduced further. Hence, the Pension Commission contends that a less- 
ening of earning capacity could not exceed the situation where this 


Capacity is reduced to nil, 


In the case of the multiple amputee, however, your Committee feels 


that he should be compensated for the full measurement of his loss, on 


the understanding that any assessment in excess of 100% would be just- 


ified by special factors, including anatomical loss. 


COMMENT 
The maximam recommended assessment for multiple 
quadruple amputee who has suffered the loss of both arms above the 
elbow, and both legs above the knee and would be 350%. There is, at 
this time, no quadruple amputee who would qualify for this maximm 
award. The only quadruple amputee qualified for pension has under- 
gone amputation of arms below the elbow and legs below the knee. His 
assessment would be 290% including 50% for loss of paired organs. 
The assessment and compensation for a triple amputee would be 265%. 
The double amputee (above elbow or above knee, or one of each) would 
realize an assessment of 185%. There would be a small number of other 
multiple amputees who would qualify for a lesser combined assessment, 
the lowest under this provision being a bilateral amputee with loss 
of both legs below the knee, providing a maximum assessment made up as 
follows: 
Below-knee 50% 
Below-knee 50% 
Paired organ factor (if approved)  .25% 
Total 125% 
It should be understood that your Committee does not contemplate 
the automatic awarding of pensions in excess of 100% for a combination 
of assessments for a major amputation and: 


1. A minor amputation such as the loss of a finger 
which may be assessed at 10%; or 


2. Systemic disease such as diabetes which may be 
assessed at 60%. 


amputation is for a 
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The recommendation concerning assessment for multiple amputation 
deals only with a mltiplicity of amputations which, taken singly, have 
assessment of 50% or more. If the pensioner has, in addition to a major 
amputation, a second pensionable disability other than major amputation, 
any consideration for an increase in pension in excess of 100% would have 

to be made at the discretion of the Pension Commission or the Pension 
Appeal Board, under paragraph (e), (f), and/or (g) of Committee Recommend- 
ations. (See pave 539). 

In clarification, the proposed provision for multiple amputation is 
based on the premise that the condition involves anatomical loss and 
other special factors, as set out in Recommendation No. 65 ‘i paragraph 
2, in a substantial degree. This would not apply to a combined loss 
through major amputation of one extremity and a minor amputation such as 
a finger, in that the resulting disabling condition is provided for within 


the limitation of 100% based on reduction in earning capacity. 


Assessment for Quadriplegia 

This condition is of such severity that it warrants, in the opinion 
of your Committee, an assessment in excess of 350%. It has not been 
possible for your Committee to relate this assessment to the Table of 
Disabilities, in that such Table does not contain a specific assessment 
for this condition. This is presumably on the basis that the assessment 
for the condition is at least 100%. 

The proposed assess 


ment for quadripiegia submitted in the Multiple 


Disabilities Group brief, which was considered by the representatives of 


this group to be relative to the basic assessment for amputation ,was as 


follows: 


*% See page 538 Mi 
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Impaired Locomotion 


Due to loss of use of limbs 160% 
Added factor for loss of use of 
paired orvans 25% 


Impaired Use of Upper ixtremities 


Due to loss of use of limbs 160% 
Added factor for loss of use of 

paired organs 25% 
Due to loss of ability to write 15% 


Impaired Control of Rody Functions 


Bowel and bladder 60% 
Sexual function hoy 
Renal Involvement 60% 
Loss of sensation _50% 


Total 595% 
In the view of your Committee, the quadriplegic would qualify for 
consideration under the special areas of assessments as proposed in 
Paragraph 2 of Recommendation No. 65 % and a special assessment in 


excess of 350% should be established under the provisions of Paragraph ). 


Assessment for Paraplegia 


Comments with respect to quadriplegia would apply to the paraplegic 
except that the condition is not so severe, as it does not involve para- 
lysis of the upper extremities. 

The suggested assessment by the Multiple Disabilities group for 


paraplegia was as follows: 
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Impaired Locomotion 


of 
Due to loss of limbs 160% 
Added factor for loss of use of ; 

paired organs 25% 


Impaired Control of Rody Functions 


Rowe! and bladder 60% 
Sexual function Log 
Renal involvement 0% 
Loss of sensation )Oo% 


Total. ¢ aoe 
Your Committee does not suggest that the figures given below have 
any great degree of accuracy, but they could be considered as an attempt 
to set out the basis of the 250 additional percentage points (over the 


100% paid for loss of earning capacity) being recommended for the para- 


plegic. 
Anatomical loss 50% 
Searring and disfigurement 50% 
Loss of enjoyment of life 50% 
Pain and discomfort 50% 
Expected shortening of the life span 50% 


Total 250% 


Assessment for Blindness 
plc cit Ses tala ass nine shh 


The assessment for eye disabilities is set out in the Table of 
Assessments. The assessment appears to be satisfactory, in your 


Committee's view, up to the level of guiding vision, which provides 


that where there is some sight but the vision is less than 6/60, the 


assessment shall be 100%. It is noteworthy that the Table of Dis- 


abilities makes no provision for assessments where the degree of blind- 


ness may be greater than that which is limited to guiding vision. 
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Your Committee is of the view that the condition of total blindness 
should be assessed in excess of 100%5 and the fisure of 250% is recommended. 
The proposed assessment for total blindness, as set out in the 
Multiple Disabilities group brief, was as follows: 
Impaired Locomotion 
Due to loss of visual guidance 100% 
Impaired Use of Upper Extremities 


Due to loss of visual guidance 100% 


Impaired Comminication 


Due to loss of sight 100% 
Due to loss of ability to write 15% 
Added factor for loss of use of 50g 


paired organs 


Total. 365% 
Your Committee considers that the maximum assessment for total 
blindness should be 250% and, for purposes of explanation, a break down 


of that portion of the percentaze in excess of 100% would be as follows: 


Anatomical loss 50% 
Scarring and disfigurement SOG 
Loss of enjoyment of life 25% 
Pain and discomfort 15/5 
Expected shortening of the life span 10% 


Total 150% 

Your Committee has made no attempt to set out an assessment for any 
condition of RE HEEe between that of guiding vision (less than 6/60), 
assessed at 100% in the Table of Disabilities, and total blindness, for 
which your Committee proposes an assessment of 250%. Where it can be 
determined that the condition of blindness is greater than the "guiding 
vision" category, but is not one of total blindness, an assessment over 


100% could be granted under the provisions of (e), (f) and /or (g) of 


Committee Recommendations. 
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Conditions Arising from Injury or Surgical. Removal, Other than Amputation 


There may be pensionable conditions other than mitiple amputations, 


paraplegia or total blindness, which should be assessed in excess of 100%. 
The assessment in such cases would be a discretionary matter. Your 
Committce wishes to emphasize that any assessment in excess of 100% should 
be granted only where one or more of the factors supplementary to the 

loss of earning power in the unskilled labour market exist is a recogni aml 
and substantial degree. 

At this point, it should be repeated that the existing basis of 
assessment, which is based primarily on the reduction in earning capa- 
city, includes some provision for intangibles such as anatomical loss, 
scarring and disfigurement, loss of enjoyment of life, pain discomfort and 
expected shortening of the life span. Hence, there is no requirement, in 
the ordinary case, to make special provision for these areas if they exist | 
only in a small degree, as they are considered to be contained within the 
100% limitation based on reduced capacity to earn one's living. Your Commi 
intends, therefore, that this proposal regarding multiple disabilities shoul 
mainly benefit the mltiple amputee, the paraplegic and those who have lost 


total eyesight, always with the under stnading that other categories can be 


included if the circumstances warrant it. 


Your Committee has recommended that special provision may be made, 


at discretion, for disease cases where the assessment should be in excess 


of 100%. The comments above in regard to conditions arising from injury 


or surgical removal other than amputation apply to disease anne 
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Paired Organs 


The Table of Disabilities makes provision for a so-called "paired 


organs" factor as follows: 18 


Where there is damage to paired organs, the arith- 
metical sum of the separate assessments may fall 
short of the true degree of entire disablement. 

In such cases, after inspection of the table, the 
composite assessment is to be made at the percent- 
age which represents a true estimate of disablement 
as a whole, eg., the loss of sight of both eyes is 
more than twice as serious as the loss of either, 
and again, double amputation may be more than twice 
as serious as a single one at the same level. 


This is subject to the limitation imposed in an earlier parasraph, 
which states as follows: ‘9 
Where more than one pensionable disability exists, 
the combined assessment will be based on the combined 
disablement as a whole, but in no case will the 
“combined assessment exceed one hundred percent. 
Therefore, under its interpretation of the legislation as set out 
in its Table of Disabilities, the Pension Commission is unable to give 
effect to the provision for compensation where there is damage to 
paired organs in any except amputations of a minor nature or other dis- 
abilities where the combined assessment, in the normal course of events, 
will be less than 100%. 
Your Committee agrees with the premise that the loss of paired organs 
is more than twice as disabling as the loss of a single organ of the same 
nature. An amputation of one arm is a serious disability, but the pen- 


sioner does have the use of his remaining arm to perform many necessary 


functions. Where a pensioner has lost both arms, it is not diffienit ta 
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imagine that his situation has been complicated to an extent far greater 


than that which may be described as simply the loss of another arm. In 
other words, the situation of the double arm amputee is more than twice 


as difficult as a single e@rm amputee in a number of areas including: 


1. Karning Capacity: <A single arm amputee has a 
number of limited fields open to him for employ- 
ment in that he retains some capacity to write, 
operate machinery and generally perform duties . 
in the employment market. The double arm amputee 
must rely completely on prosthesis for any such 


functions. 


2. Scarring and Disfigurement: A single arm amputee 
can perform many functions in public and private 
which would not attract attention. Also, he can 
wear a cosmetic arm for the sake of appearance. 
The double arm amputee must wear mechanical. hooks 
and his scarring and disficurement is more than 


twice as apparent as the single arm amputee. 


3. Loss of Enjoyment of Life: The single arm amputee 
can get about in traffic, can play certain games of 
skill making use of his remaining arm, and although 
his disability is a severe one, there are many ways 
in which he can continue to enjoy. life. The. double 
arm amputee can still make a valiant effort in this 
regard, but, without going into detail, your Commit- 
tee considers his situation such as to warrant 
special consideration over and above the pension assess~ 
ment which would be provided by a simple doubling 

of the assessment for loss of a single arm. 


Although your Committee could find no specific provision in other 
legislation whereby pension assessments are increased due to the loss 
of paired organs, it appears inherent in the pension systems of those 
countries which provide supplementary pension for anatomical loss that, 
in case of multiple amputation, the assessment is increased above 100% 


by reason of paired organ factor, as well as by reason of anatomical 


loss. 


a 


COMMENT 
In some areas, such as the -loss or 16 


SS of use of paired extrem- 


ities (e.c., lers, arms, eyes and ears) the question of compensation for 


paired organs will be uncomplicated, Where, however, a pensioner has 
lost an arm and a leg, the need of Special assessment for less of 
paired organs may not be fully evident, and the recommendation of your 
Committee in this respect is that the administrators should have some 
discretion. Another example where discretion is necessary involves 


organs where medical diagnosis is required to determine the extent of 


loss of use. 


Basic Rate of Pension 

It is your Committee's opinion that its recommendations concerning 
anew basis for multiple disability pensioners mst be given consider- 
ation solely on the matter of assessment, and this consideration should 
not be affected by the possibility of an increase in the basic rate of 
pension. 

Your Committee's recommendations on assessment for this group have 
been made in direct relation to the existing assessments in the Table of 
Disabilities. Thus the recommendations represent your Committee's 
considered opinion as to the relative value of, for example, paraplegia 
as compared with amputation and other disabilities for which fixed 
ratings can be found in this Table. 

Your Committee considers that any realistic increase in the 
basic rate of pension, assuming that the present level of assessments 
remains unchanged, would not adequately compensate the multiple dis- 


ability case. 
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It appears to your Committee that an increase,in some cases, of as 
much as 33 times the present level of assessment,should be made if 
adequate compensation is to be paid to the more seriously disabled. 

If and when an increase in the basic rate is approved for pensions 
generally, the miltiple disability case should be entitled to the full 
benefit of that increase, as well as the increase in assessment as 
proposed herein. If this proposal is accepted, the multiple disability 
pensioner assessed at 350% would be entitled to 34 times the rate for 


100% pension, regardless of the amount represented thereby. 


Dependants 


Your Committee emphasizes that the proposal concerning assessment 
for multiple disabilities mst be considered on the basis of a pensioner 
in receipt of single rates of pension, 

It is neither fair nor practical to Suggest that, because the 
"average" pensioner is married with dependants, the pension paid on 
behalf of his family members should be included when citing the total 
amount of pension paid to him. Any such practice creates a false 


impression of total pension; moreover, it penalizes the single man, 


It is the view of your Committee, as expressed elsewhere in this 
report, that the dependants of a pensioner have a vested right in his 


pension. It mst necessarily be based on the degree of assessment and 


must be paid to Single men on exactly the same basis as to married 


pensioners, 


COMMENT 


In view of the foregoing, your Committee has set out what it 
considers to be an equitable assessment for multiple disabilities, 
irrespective of any additional amount which may be payable to or on 


behalf of dependants. 


Attendance Allowance 

Your Committee considers that the question of assessment for 
multiple disabilities has, for many years, been the subject of misunder- 
standing due to a lack of definition of attendance allowance. Your 
Committee has set out the history of this provision of the Pension Act 
in Chapver 17 dealing with Attendance Allowance. 

A review of the historical basis indicates that this provision in 
the legislation was enacted for the specific purpose of assisting a 
severely disabled pensioner to meet what might be termed the added 
costs of his disabilities. 

For the purposes of considering the mltiple disability question, 
it is perhaps advisable to review this history briefly. 

The Pay and Allowance Regulations dated September lst, 1931.2 apie 
represented the initial basis for pension for members of the Forces in 
World War I, provided as follows: 

Where the injury is great enough to require the 

constant services of an attendant, such as the loss 
of both legs or both arms or the loss of both eyes; 
or where the use of both legs or both arms has been 
permanently lost, the rate shown in Columns "First 


Degree" and "Second Degree" may be increased one 
third. 
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2) 
The Pension's Re mtotions,9! approved under date of June 3rd, 


1916, contained the follominy clause: 


That, to those up to and including the rank of 
Lieutenant, who are totally disabled and in addition 
are totally helpless so far as attendance of their 
physical wants are concerned, the Commission may 
make a further esrant subject to annual review, of 
not exceeding $206. per year. 


This provision was incorporated into the Pension Act in 1919, 


and the Section read as follows: 


27(1) A member of the Forces holding the rank of Lieut- 
enant (Naval) or Lieutenant (Militia) or a lower 
rank, who is totally disabled and helpless whether 
entitled to a pension of Class I or of a lower 
class, and who is, in addition, in need of attend- 
ance shall be entitled, if he is not cared for 
under the jurisdiction of the Department of Soldiers! 
Civil Re-establishment to an addition to his pension. 

The annotation prepared in connection with the 1919 Act * made no 
reference to the purpose of Attendance Allowance. Neither has there been 
any explanation as to the actual purpose of Attendance Allowance in 
connection with subsequent amendments to the Pension Act. 

Your Committee did view a report prepared by the staff of the 
Pension Commission under date of March 23, 1959, which contained a 
history of Attendance Allowance. This history indicates that this 
allowance is granted for the purpose of reimbursing a recipient for the 


expense incurred either in the employment of an attendant to care for 


him, or meet other costs in the home and elsewhere arising from his 
disability, 
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#Annotation to the Pension Act prepared by Kenneth Archibald, 
legal Adviser to the Board of Pension Commissioners July 1, 1919; 


573 


COMMENT 


Your Committee also took cognizance of the fact that Attendance 
Allowance is not considered as income under another legislation act of 
the Department of Veterans Affairs, namely the War Veterans Allowance 
Act. In this regard reference is made to the WA Act Section 6(1)(a) 
which reads as follows: 

6(1) Notwithstanding anything in this Act or the 
regulations, the following receipts are not 
income for the purposes of this Act. 

(a) Income payable under Section 30 of the 
Pension Act or any similar laws of the 
country in whose Forces the recipients 
served. 

Attendance Allowance is provided under Section 30 of the Pension 
Act. - Hence, monies paid under this Section are not considered as in- 
come for persons in receipt of War Veterans Allowance, presumably on 
the grounds that the amount represented by Attendance Allowance is encum- 
bered income, paid for the purpose of assisting the pensioner to purchase 
supplementary requirements required by his disability. As such, these 
monies do not represent a financial gain for him. 

Your Committee observed also that Attendance Allowance may be 
paid to pensioners whose assessment is less than 100%. In this res- 
pect, cases were brought to its attention where Attendance Allcwance 
had been awarded to pensioners in receipt of a pension 5% or less. 
Your Committee does not imply that the application of the Act in 
this respect. is incorrect. Tt does scem, however, that ALtendance 
Allowance can be awarded to pensioners who are in receipt of pension 


s a - 
at considerably less than the maximum rate of 100%. Accordingly, it 
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is not realistic to suggest that Attendance Allowance should be consider- 
ed as supplementary pension in compensation for disabilities which can 

be rated at higher than 100%. Your Committee does not agree, therefore, 
with the suggestion advanced by the Chairman of the Pension Commission 
(see page 529 and page 537 hereof.), that additional pension is being 
paid to the Multiple Disability casualty through the means of Attendance 
Allowance. ; 

Your Committee has recommended in Recommendation No. 65(7) that 
Attendance Allowance be held es separate and apart from disability 
pension, and be considered as monies awarded to the pensioner to 
help offset the added costs of personal services, and/or to meet other 


needs which are incidental to his disabled condition. 


Summary 

The necessity to provide some form of supplementary pension for the 
multiple disability casualty seems evident. The absence of adequate 
provision in this regard appears as a major flaw in the existing pension 
system for war disabilities. 

It is perhaps surprising that something has not been done to bring 
about a substantial increase in his pension. Your Committee can only 
conclude that the lack of action in this respect has been due to failure 
to evolve a suitable method which could be implemented without disturbing 
the existing basis of pension for assessment up to the level of 100%. 

Your Committee considers that, in general, the basis of computation 
of assessments for pensioners below this ceiling of 100% is satisfactory. 
Therefore, no solution lies in attempting to re-arrange assessments so 


v ra 5 
that 100% would represent the most severe category of the pensioner, with 
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* See page 50 
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a downward revision in assessments so that all categories of pensioner 


could be included within the range of 100%. Your Committee desires to 


make special mention of this, as it is realized that a revision of this 
type might conceivably be advanced, on the basis that the 100% rate would 
“be paid to the quadraplegic and all other classes of pensioner would be 
rated somewhat lower, all on the basis, of course, that amounts of the 
pension would be increased proportionately. 

A system such as this might provide an answer for the quadraplegic 
and the other classes of multiple disabilities, but it could throw the 
ire pohaten system into chaos, and could not be supported by your 
Committee as being a desirable approach to the problem. 

In Consideration of all aspects then it does seem that the most 
workable proposal would be to retain all assessments below 100% on the 
existing basis, to be compensated in terms of the loss of earnings in the 
unskilled labour market. In addition to such, the ponsioner who is affected 
in other areas such as anatomical Joss, scarring and disfigurement, loss of 
enjoyment of life, pain and discomfort and/or expected shortening of life 
span would be entitled to supplementary pension (regardless of Attendance 
Allowance ). 

In proposing this formula, your Committee is aware that it might pose 
some administrative difficulties. Your Committee feels, notwithstanding 
that any problems inherent in this proposal are much less evident than in 
any alternatives which were considered, Your Committee is of the view also 
that the possibility of administrative difficulty should not form a basis upon 
which supplementary pension should be denied to those with multiple disabilities. 
This possibility mst necessarily be accepted. Your Committee believes, however, 
that the formula upon which its recommendation herein is based is workable in 


the hands of competent and understanding administrators. 
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APPENDIX "A" 


LOSS RIGHT LEG ABOVE KNEE LOSS RIGHT LEG ABOVE KNEE 
AND PART OF LEFT FOOT AND LEFT ARM ABOVE ELBOW. 
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wr edtitil OF THE i00% "GEILING® BOTH 
MPUTEES RECEIVE SAME PENSION 


Impaired Locomotion 100% 
Paired Organ Factor 25% 


APPENDIX “B" 


Impaired Locomotion 

Paired Organ Factor 

Additional Incapacity 
Impaired Control 

Bowel & Bladder 

Loss Sexual Function 
Renal Involvement 
Loss Sensation 
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Impaired Locomotion 100% 
Paired Organ Factor 25% 
125% 
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APPENDIX "C# 


Impaired Locomotion 
(due Loss Visual Guidance) 100% 


Impaired Use Upper 
Extremities 100% 
(due loss Visual Guidance) 


Impaired Communication 
(due loss sight 


(due inability to write) 
Paired Organ Factor 
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SAL 
CHAPTER 15 
COMPASSIONATE PENSION 
GENERAL 
Section 25 of the Pension Act reads as follows: 
(1) The Commission may, on special application in that 
| behalf, grant a compassionate pension allowance or 
Suppicmentary award in any case that it considers 
to be specially meritorious, bit in which the 
Commission has decided that the applicant is other- 
Wise unqualified to receive such an award or 
supplementary award under this Act. 

(2) The amount of any compassionate pension, allowance 
or supplementary award granted under this Section 
shall be such sum as the Commission shall fix, but 
not exceeding the amount to which the applicant 
would have been entitled if his entire claim to 
payment had been upheld. 190-1, c.23, sell. 

Your Committee detected an element of confusion within the 


Commission concerning the meaning and intent of Section 25. This con- 


fusion 1s ...derstandable, bearing in mind that the Commission has never 


attempted to set out specific terms of reference for the application of 


this Section. 
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In support of this statement reference is made to a letter from 4 
Mr. L.A. Mutch, then Acting Chairman of the Pension Commission, to the 
Chief Pensions Advocate under date of May 7th, 1957, which reads in 
part as follows: 


Commission Volicy Relating to Section 25 
Awards of pension based on Section 25 of the Pension Act 
may be made by the Canadian Pension Commission in any case 
that it considers to be specially meritorious, but in 
which the Commission has decided that the applicant is 
otherwise unqualified to receive such an awarde 


Each case is considered on its merits, and in those 
instances where an award is denied, the Vommission 

simply states that ‘an award under Section 25 is not 
indicated.! The reasons are not set forth, since the 
effect of such a recital would be, in effect, to define in 
a negative way what constitutes a ‘specially meritorious 
case’. 


The Commission has never given a positive definition, 
since to do so would be to limit the scope of its applica- 
tion. In this attitude the Commission has been upheld 


by various Committees of the House of Commons which have 
reviewed the legislation. 


There was ample evidence of the fact that the Commission followed 
no positive definition regarding compassionate awards. A memorandum . 
prepared under date of December lth, 193) by the Departmental Solicitor 
of the Department of Pensions and National Health quoted from judgments 
of the Pension Appeal Court. The following were included: 


Destitution without proof of circumstances of special 
merit is an insufficient basis for compassionate pension. 


Specially meritorious must mean something considerably 
beyond the ordinary servicee 


General 


It is not merely meritorious Service, but specially merit- 
orious service which is contemplated as one of the essential 
elements of the case, 


Economic financial condition Of a claimant is not sufficient 


grounds for entertaining an application for compassionate 
pension, 


Although the deceased gave Splendid service, the service 
does not appear to be possible of classification as 
specially meritorious as compared with that of a vast 
number of former members of the Forces, 


If his service could be considered as specially meritorious 
the same might properly be said of tens of thousands of 
others, and I do not think it was the intention of the 
legislation, unless there were something outstanding or 
conspicuous as compared with ordinary meritorious service, 
but the Section should be applied. 


Further evidence of the approach of the Pension Commission in 


regard to the exercise of its discretionary power in respect of compas- 


' | 
Sionate pension is found in the memorandum ~ bo the linister of Pensions 


and National Health from the Chairman of the Pension Commission under 


date of March 28, 1939. This memorandum referred to the question of 


whether applications for awards under the then Section 21 were appeal- 


able to an Appeal Board of the Commission. The following excerpt is 


considered important : : 


The power vested in the Commission by Section 21 of 
the Pension Act toward a compassionate pension in 
cases which are considered specially meritorious 

is a discretionary one. It has always been vested 
in the Commission as a whole, and has never been 
delegated to any particular select quorum or group 
of Commissioners, and it would not seem to be 
expedient or proper that any such delegation of 
power be made. Necessarily, the exercise of any dis» 
cretionary power must be very carefully supervised 
and controlled by central authoritye 
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General 
In view of the fact there is no definite statutory 
limitation or definition of the grounds for the 
exercise of diseretionary power, this is the only 


way to maintain cortrol and uniformity of award, 


Auditor General's observation 

Another interesting development regarding this section of the 
Act concerned an observation from the Auditor General of Canada dealing 
with an occasion on which the Commission awarded an additional 25 
percent pension under Section 21 of the Act (now Section DE atone, 
pensioner who was in receipt of 75% pension for a condition of neuro- 
fibromatosis. The Commission had ruled that this was a condition of 
pre-enlistment origin, had been obvious at enlistment, and had been 
aggravated seventy-five percent during his service, The assessment 
was 100% but the man was in receipt of pension of only 75%. After 
consideration, the Commission decided to grant the man an additional 
25% pension under Section 21 of the Act. 

The Auditor-General's office commented as follows: + 


Section 21 of the Act gives power to the Commission to 
grant a compassionate pension in cases where the applicant 
is not entitled to award under the Act, but I am not able 
to interpret this Section to permit the supplementation 

of the award already in payment under the Act, and would 
be glad if this point of law could be submitted to the 

law officers of the Crown for opinion. 


At that date the status of the Pension Commission as sole inter- 
preter of the Act was in some doubt (See page 31"of this report). This 


question of jurisdiction in regard to interpretation was resolved under 


date of June lth, 194) 5 by amendment to Section 5(5) of the Act, such 


amendment giving the Commission sole right to determine any question of 


interpretaticn. 
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ee Volume IT, Chapter 2 dealing with Interpretation. 


General 

The Commission, in explaining its re,sons for making the grant, in 
a letter to the Deputy Minister of Justice under date of December 3rd, 
1940, stated as follows: : 


The various adjudicating bodies have a Lweiyss.«jacbett pata « 

this section as granting a discretionary power to Lhe 
Commission and associate bodies to award a compassionate 
pension or allowance in any case which the Commission 
considers to be especially meritorious, but in which the 
Commission had decided that the applicant was not entitled 
to an award as of right, the amount of the compassionate 
pension or allowance not to exceed the amount to which the 
applicant would have been entitled if his right to payment 
had been upheld. 


The Commission holds with the view that Section 21 is 
remedial legislation, and as such must be interpreted 
in the broadest sense consistent with the language employed ,.. 


The Deputy Minister of Justice gave the opinion, under date of 


February 3, 1941, as follows: 


I have the honour to acknowledge receipt of your letter 

of December 3, and to say that Section 21 of the Pension 

Act enacted by Section 10 of Chapter 32 of the Statutes 

of 1939 appears to limit the exercise of the power given 

to the Commission to grant pension or allowance in meritor~ 
ious cases to the cases of applicants unqualified to receive 
any award under the Act. 


It would appear from your Committee's examination of the file that 
in spite of this ruling the recipient continued to receive pension at 
the rate of 100% of which 25% was granted as compassionate pension under 


Section 21 of the Acto 


This Section was amended under date of June Thth, Lol ° The amendment 
enabled the Commission to grant a compassionate pension in the form of 
a "supplementary award" where the applicant was “otherwise vnaualified 
this Act." 


to receive such an award or supplementary award under 
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The notation which accomwmnied the raft bill in its Submission 


to Parliament read as follows: 


The Auditor General has questioned the powor of the 
Commission to rant a compassionate pension or allowance 
in any case where ai award is already in payment under 
this Act. Chis interpretation would bar any ex-serviceman 
from a compassionate pension or allowance who held any 
entitlement, no matter how small, under the Pension Act, 
and in the opinion of the Commission would largely destroy 
the usefulness of this Section in so far as it would apply 
to ex-servicemen. It is to meet this objection of the 
Auditor General that the changes in this Section have been 


made. 

The file shows a letter to the Auditor Generals‘ Sranch under date 
of July 21st, 19h1 which states that the Pension Commission considered 
no further action to be necessary in regard to the Auditor General's 
observation, in view of the legislative amendment of May 28th, 191. 
Posthumous Assessment 

A memorandum to the Chief Pensions Advocate from the Chairman of 
the Pension Commission under date of November 22, 1952 provides in- 
formation concerning the award of compassionate pension where an assess- 
ment 1s made after the death of the veteran, and such assessment would 
presumably have brought the pensioner within a class.which would have 
entitled his widow to a continuation of pension under Section 36(3) 
of the Pension Act. The memorandum states; 1° 

The Commission cannot assess disability after death, but 

there are a few cases where Special ecnsideration was 

vary ered and advantage has been taken of the provision 

of Section 21 (now Section 25) to make a compassionate award, 
It is noteworthy in these cases that no reference is made to the 


necessity that servi " ; : : 
y t service be "specially meritorious" or "beyond ordinary 


Service" ‘ : 
ice” as brought out in the Judgments of the Pension Appeal Court set 
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out in the memorandum feo the Departmental Solicitor on Necember Wen, 
1934, discussed on pages 582 and 5D4 hereof. 
Meritorious Service 

it might be conciuded that between 193) and 1952 the policy with 
respect to compassionate persion underwent considerable change, in 
that the Pension Commission no longer required that the military service 
of the applicant on whose behalf application was made be "something 
outstanding or conspicuous as compared with ordinary meritorious service" 
which appeared to be the requirement in the early 1930's, 

foe Committee fond it necessary to draw an inference here because 
it could find no directive or instruction issued by the Pension Commission 
in regard to this change. Notification, if any, of any such change to 
the Veterans' Bureau or to veterans organizations must have been by 
word of mouth. The alternative for those responsible for securing 
assistance for applicants would be to learn of such changes through 
experience with cases. 

In any event, as late as 1960 we find a letter from the Chairman of 
the Pension Commission, written to a Pensions Advocate, setting out 
certain requirements of Commission policy in relation to awards under 
Section 25 of the Ie ae In this letter the Chairman of the Pension 
Commission stated as follows: 

The following factors are invariably considered: 


(1) The financial position of the applicant, Is 
he or she obviously in need? 

14 Sal h - ; Tan 
(7). Quality of service of the applicant or tne applicant's 
| husband during war-time. Has the individual been 

a | ‘ s his service otherwise 

deccrated for gallantry,or was nis serv 
outstanding ? 
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(3) Physical condition of Lhe applicant. Is the 
applicant disabled as a result of non--service 
incurred disability to the point where he or 
she is unable to accopt employment? 


The letter went on to say that, although these were some of the main 


factors to be considered in awarding pensions under Section 25, there 


were many others. 
Veterans: Bureau Directive 


The Veterans' Bureau brief stated that the Chief Pensions Advocate 
had issued a directive to Pensions Advocates under date of December 5, 


1956, Tnis directive is important to an understanding of the use of 


: r F : F We 
Section 25 and is reported hereunder in full. 


Il have reviewed a number of files in which favourable 
decisions have been given recently by the Commission 
under Section 25 in order to determine the essential 
facts taken into consideration in such cases. I have 
reached the conclusion that the existence of Section 
25 should never be overlooked, particuiarly in cases 
which widows have received unfavourable decisions 
following a death claim. The following are some of 
the facts which are taken into consideration by the 
Commission in reaching a decision: 


ia length of Service in a theatre of war 
(a) Length of time in actual front lines 
or its equivalent. 
(b>) Wounds received. 
(c) Rank held, 
te) Decorations: While an award of a decoration 
does not appear to be essential, if there-228 


no award some evidence should be secured that 


q . . 2 
the veteran's service was outstanding in some 


_— 


General. 


(3) 


(4) 


(5) 


respect, It. should also be noted that the 

award of a decoration standing alone is not in 

every case accepted as evidence of specially 
meritorious service, 

Financial circumstances: ‘lhe poor economic position 
of a veteran or widow is extremely important. 

Unless the veteran or widow is in great need, regard- 
less of other circumstances, an application would 
probably be unsuccessful. 

Nealth: ‘the poor health of a veteran or of the 
widow is important. In the case of a widow, 
inability to earn a living due to poor health 

is a factor. The widow having small children 

which makes working difficult is also a con- 
Sideratione 

Service of other members of family: The fact that 

a veteran has sors who have served is a factor which 
is considered, 

Pension “ntitlement : (a) The fact that no appli- 
cation for disability pension was ever made in the 
past is a factor. 

(bo) In some cases in which the Commission con-« 
siders appropriate, pension now received under 


Section 13 has been supplemented under Section 256 
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(7) Additional pension for dependents: In some cases 


in which a prior marriage has been dissolved by 


divorce proceedings which are not recognized by 

the Commission, the wife, pursuant to subsequent 

marriage ceremony, has received additional pension 

under Section 25. This procedure was used in a 

number of cases in which the first English wife 

received a divorce in the English Courts pursuant 

to special legislation, and the veteran remarried. 

(8) Unfavourable entitlement decision: It appears 

that an unfavourable initial decision or 

decision on First Hearing is sufficient evidence 

that the applicant ‘is otherwise unqualified’, 

and it is not ree to proceed to an Appeal 

Board Hearing. 

(9) Service in Regular Forces, N.P.A.M., Militia 

or other Service equivalents: Evidence of 

lengthy and good service in peace time should 

not be overlooked. 
After consideration of the above, when you consider that an 
application under Section 25 is warranted, it is sugcested th 
you draft a statement coverins the above points in as mich det 
as you are able to obtain from the applicant, This statement 
should be signed by the applicant and contain a request for — 
consideration by the Commission under Section 25. The state- 


ment should be referred by you to the Pension Medical Examiner 
with a copy to this office. | 
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Commission experience 

Apart from the above, your Committee was able to elicit little 
information concerning this Section of the Pension Act. In the 
exercise of its wide discretion under the Act, the Pension Commission 
seems to have arrived at few guidelines for its application. In any 
event, none were apparently made available for the information of 
advocates and others representing veterans, 

The view of the Pension Commission was expressed by the Chairman 
as follows: ??'To define, in precise terms, the conditions under which 
such awards shall be made is simply to limit the use of the Section". 

The number of awards made in the form of compassionate pension 


f; 


: 2 
under the Pension Act from 1925 to date are given below: 


Fiscal No, of Fiscal No. of 
Year Awards Year (wards 


1925-26 eceegq big 1p 5=)6 voree 1h 
1926-27 eecee 2 1962147 aenge 20 
1927-28 eoVeece 2 1947-48 ea2se% 15 
Be CUR2Y ves 06 f 19yB=-H9 cooee 19 
1929=30 @eaooe h 1949-50 eoo008¢ 3h, 
1930-31 oeece 3 1950~51 9°00@ 26 


os yee een a Oe = Geter one 
1932-33 wenee 3 1952409 << dawe . tit 
1933-3 A 2G wae 1953-54 ee006 9 
Dm 3> esse LO 195-55 coves 28 
1935=36 eeocee 56 195556 evo009 dye 
Tas, ancce, 0. TOS Gn to saaw te el 
1937-38 eeov0eo 53 1957-58 eeoce 25 
1938-39 eceee 51 1958=59 eoeoe 10 
1939-10 secoe 59 TO59-00" «saeek ae 
Remi seees 57 TS6OLGL yaace aut 
Mae oeace TL LOGIeO2 aweet ae 
WDh2—43 seees 63 1962-63 cece 62 
1943-lh, oecee 33 4 1963-6); eeoo°o ats 


1944-5 e2e2ec0 16 1964265 eooee 7 
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in analysis of these’ figures incicates that the number of awards 
have averaged between 12 amd 13 a year since 1950, except for the 
fiscal year 1962.63 when a total of 62 awards were made under Section 
25 of the Act. The increase in this particular year was accounted for 
by an unusally large number of compassionate pensions granted to 
Canadian veterans resident in the United Kingdom who, if they had been 
living in Canada, would have been entitled to War Veterans Allowance 
through the Canadian government. These men had all served in combat 
areas during World War I and, although they presumably could not qualify 
under the regular Sections of the Act, it was the decision of the 
Commission to award pension to them under Section 256 
It seems apparent that the Commission has no fixed policy regarc-~ 
ing the type of cases which can qualify for compassionate pension. The 
Commission presumably uses this Section in a restricted manner, to grant 
pension where an award cannot be made under the entitlement sections 
of the Act, but where the Commission considers that the circumstances 


are such as to warrant special consideration. 


REPRESENTATTONS AND WV TDRNCE 


Considerable concern was expressed in representations to your Com- 


mittee in regard to what is generally known as "compassionate pension", 


as provided under Section 25 of the Pension Act. 


The Veterans! Bureau of the Department of Veterans Affairs stated 


that Section 25, as applied by the Pension Commission "is veiled by too 


much uncertainty and inconsistency". ” There was support for this view 
in other representations, and in your Committee's investigations regard- 
ing the use made by the Pension Commission of this Section, 

The Royal Canadian Legion brief observed that, in the Legion's 
experience, the Pension Commission did not give adequate reasons for 
rejection of applications under Section 25, es placed the advocate 
in the position of being hampered in the preparation of subsequent 
submissions, as he was unable to determine the grounds upon which such 
applications could qualify. 

L'Association du 22ieme Inc. stated as follows: 


Our membership is unable to obtain any comprehensive 
information as to the terms of qualification under this 
Section. It does appear that the interpretation is a 
restricted one and we know of very few instances where 
pensions have been granted under this Section... It_is 
suggested that Commission should publish information as 
to the terms of reference governing this Section of the 
Pension Act so that organizations would be in a position 
to submit application on behalf of their members, or on 
behalf of widows, and dependents of members, or as such 
who cannot qualify under the regular sections of the 
Pension Act, but where consideration could be given, where 


meritorious circumstances existe 
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REPRESENTATIONS AND EVIDENCE 

Tho Hong Kong Veterans Association recommended that the Pension 
Commission make use of this section of the Act to provide pension for 
certain widows of Hong Kong prisoners of war who had died since World 
War II. This Association recommended, also, that the iducation Assist- 


ance Act be amended so that, where a Compassionate Pension under Section 


25 is awarded to a widow, her pensionable children would be made eligible 
for educational benefits under the Education Assistance Act. Such chilarell 
are not now covered under the provisions of this Act, which makes financial 
assistance available to children pursuing a course of education beyond 
secondary school level, 18 | 
Several Members of Parliament stated the belief that this Section of 
the Act was given only limited application by the Pension Commission, and 
recommended that: 
(1) Wider use be made of this Section to provide 
pensions in compassionate circumstances; and 


(2) Information be made available in published form 


concerning the types of case which can qualify under 


Section 25 of the Pension Act. 


HISTORY 
The first recorded reference to compassionate pension is in 1918 


Order-in-Council PC 1:70 dated December 21, 1918 which read as 


follows: 


32(a) In special cases of hardship which are not 

. covered by the Pension Regulations and in cases 
in which special relief should be given, the 
Commissioners shall have exclusive authority 
to make a recommendation to the Governor-ine 
Council and the Governor-in-Council shall ‘have 
authority upon such recommendation to award a 
pension or to afford relief, 

This provision may have been based on a Similar provision in 
the Statutes of Great Britain, which provided that the Secretary of 
State, with the concurrence of the Treasury Board, be given discretion 
to make payments in exceptional cases where an otherwise deserving 
case had been refused by the British Ministry of Pensions and the 
Bppesl Tribunal. 

The authority to make special awards of a compassionate nature i7e3 
became part of the Canadian Pension Act in 1923. It is believed that 
the purpose of the enactment of this measure was to permit pension 
awards in cases of special merit and hardship. 

The origin of this Section of the Act is interesting, Bill 205, 
being an Act to amend the Pension Act,'? was studied by a Special 


f re Sees . Sena’ de ate of 
Committee of the Senate, which reported to the Senate under d 


27th Junes 1923,°°°° 


596 


HISTORY 


This Report made reference to four clauses proposed in Bill 205 


which provided that: 


(1) Pension could be paid, under the definition of 
dependent perent, to a mother whose husband was 
in a helpless and dependent condition: 


(2) Pension could be paid to a widow if sne was married 
to a deceased pensioner within one year after the 
date of his discharge from the Forces: 


(3) The requirement be removed that, before a widow could 
receive pension on the death of her husband who was a 
pensioner in receipt of a pension of 80% or more, such 
death would have to occur within five years after the 
date of retirement or discharge or the date of commen- 
cement of pensions; and 


(4) Pension could be paid to any person who was being, or 
was entitled to be supported by a pensioner at the 
time of his last examination, should such pensioner have 
his pension cancelled by refusing or neglecting to 
present himself for medical re«examination, 


The Senate Committee suggested that these clauses be deleted from 
the bill and be replaced by a "blanket" clause governing special cases, 
The pertinent comments in the Report were as follows: ®! 


Your Committes is of the opinion that these clauses were 
introduced primarily by members of the House of Commons to 
cover individual cases, that their adoption would open the 
door to a large number of cases as to which no provision 
should be made, and that such individual cases may be 


ee. taken care of by the adoption of the following 
clauses 


* Any individual case which in the opinion of the 
majority of the members of the Pension Board and the 
Appeal Board acting jointly appear to be especially 
meritorious and for which in said opinion no provision 
has been made in this Act, because such case did 10%, 
form part of any class of case, such meritorious case 
may be made the subject of an investigation by way of 


Compassionate pension or allowance irrespective of any 
schedule to this Act", 


HISTORY 


Bill 205 was Subsequently amended and became law June 30th, 1923 .22 
The four clauses, to which reference had been made in the Senate Commit~ 
tee report, were not included in the amendment to the Pension Act. 
Instead, the legislators made provision for compassionate pension in 
the form as recommended by the Senate Committee in its. report, 

It wuld appear from the foregoing that compassionate pension 
was intended as a means of permitting the Board of Pension Commissione 
ere to approve pension where an application had some Special merit, but 
could not qualify under the ordinary sections of the Act because of 
some technicality.e 

_The Royal. Commission on Pensions and Rewestablishment of 1922.2) 192k 
Gave special consideration to the application of this provision of the 
Pension Act, 

A memorandum, submitted to the noyal Commission jointly by the 
Chairman of the Board of Pension Commissioners and the Chairman of 
the Federal Appeal Board, stated that the two Boards, acting jointly, 
had been unable to make awards of compassionate nature under the then 


23 


(1) The Joint Boards had coneluded that compassionate 
pension or aliowance could be made only in cases 
where pension had been refused because the death 
or disability of the member of the forces was due 

to improper conduct; and 


(2) ~In consideration of the words in the Legislation 
which reads "Because such case did nov form any part 
of class of case" an award could rot be mace where 
pension has been refused due to improper conduct, 
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inasmuch as provision was made in the Statute for 
cases arising out of improper conduct if the applicant 
was in a dependent condition or if the death of the 
member of the forces concerned had occurred on service 
prior to the coming into force of the Pension Act. (in 


1919). 


The Royal Commission recommended that any provision deemed neces- 
sary for permitting the grant of a compassionate pension or allowance 
should be made by way of an entirely independent and substantive 
section separate from the Section dealing with improper conduct. 


a 7 2u 
As a result) the Pension Act was amended in 192k as follows: 


ee, Any member of the forces or any cependent of a 
deceased member of the forces whose case in the 
opinion of a majority of the members of the Board 
of Pension Commissioners of Canada, and a majority 
of the members of the Federal Appeal Board, appears 
to be specially meritorious may be made the subject 
of an investigation and adjudication by way of a 
compassionate pension or allowance with the assent 
of the Governor~in=Councils provided that the pension 
awarded under the authority of this Seetion shall not 
exceed in amount that which could have been granted 
in the like case under other provisions of this Act 
if the death, injury or disease under which the 
pension is claimed, was attributable to military 
service, 


The provision for award of compassionate pension in the Act was 
amended in 1928.2) Such amendment did not change the general intent and 
purpose of the Section but made provision that grants could be approv- 
ed under this Section on the mthority of the Board of Pension Commissio 
ers, without the concurrence of the Federal Appeal Board, as formerly 
required. The amendment provided also that, on refusal by the Board 


Pension Commissioners, an applicant could appeal to the Federal Appeal 


Board which could recommend an award, 


Ovi 
fr 
ie oa 
ae 
my By amendment of the Act in TOSYE? Ph. powers of the l'ederal Appeal 1931 


rd in regard to compassionate pension were transferred to the new- 


created Pension !ribunal and Pension Appeal Court. Again, the intent 


and purpose of this Section remained unchanged. 
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CGMITTFE WCOMUTNATICLS 
(66) that Secticn 25 of the Act remain in its ;resent form, 
(67) Nhat the Pension Commission wale fuller vse of this 

“eetion to approve pension awerds, or any addition 

to pehsicn in circumstences where the Commission col.- 
sidera the! such shottld be paid, but where no other 
enabling Section of the Act would permit payment; and 

that its use be broadened in line with the original intent 
of meeting exceptional cases not covered in the other 
Sections of the Act. 

(68) That, in applications under this Section of the Act, the 
calibre of service of the applicant need not necesserily 
be a factor and the person on whose behalf application is 
made need only meet the ordinary standards of service. 

(69) That adjudication of applications for compassionate 
pension may be dealt with by: 

(a) The Vommission as a whole; 

(6) One or more Conmissioners through the prccess of 
a personal appearance uncer Section 7(3) . 
(See Recommendation 6 en) 

(c) By Entitlement Boards at entitlement hearings « 

(70) That the procedure for applications for compassionate 


pension be set out in an Administretive Instruction, 


(See Recommendation No.103 ia 


* vee Volume I, Chapter 3 
¥ a » page Te ee 
* vee Volume III, Chapter 23, page 852. 
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COMMITTEL, RECOMMENDATIONS 
(71) That application for compassionate pension may Appeals 
be appealed to the Pension Appeal Board, 


(72) That the purpose of compassionate pension be 
Supplementary 
set out in a "Supplementery Benefit" Instruc- Renefit i 
a ‘Instruct ery 
tion. (See Recommendation No. 192 *,) 
(73) That, where a compassionate pension under Section 
Kducation 
25 is awarded to a widow, her pensionable children Assistance 
. Ac 


be made eligible for educational benefits under 
the Education Assistance Act. 
(74) That a compassionate pension under Section 25 may 
Multiple 


be awarded in excess of the maximum assessment Disabilities 


- of 350% as provided in Recommendation No. 65 (h).** 


= os eel ee eee eee eee 


% See Volume III, Chapter 23, page 852, 
ies See Chapter i, page Sho harbor. 
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Your Committce considers that the existing Section 25 of the Pension 
Act is an essential and valuable feature of Canada's pension program for 
veterans and members of the peacetime forces. It is inconceivable that 
it would be possible to cover all exigencies by way of regular sections 
of the Pension statute. Therefore, the decision to establish a form j 
of compassionate pension, as first set out in the Pension Act in 192h, is 
considered to be basically sound. 

It seems doubtful that full use has been made of this provision of 


the Act, although it is admittedly difficult to determine to what degree | 


this is so. Your Committee is left with the distinct impression that. a 


restricted use of this Section has resulted, at least in part, from the 


fact that the Commission has failed to institute a regular procedure 
under which applications could be considered, Also the Commission has 
failed generally to provide those who work in the field of advocacy 
on behalf of pension applicants with any concrete information concern= 
ing either a procedure under which the Pension Commission could entere 
tain applications, or a general policy governing compassionate awards. 
Character of Military Service 

Your Committee is particularly interested in the fact that, in 
the late 1930's, the idea seemed to have been generated by the Pension 
Commission, presumably on the basis of interpretations handed down 
by the Pension Appeal Court, that the person on whose behalf an appli- 


cation for compassionate pension could be considered must have had 


military service of an outstanding character, 


COMMENT 

This is not to minimize the importance of outstanding service as 
a factor. It should not, however, crowd out other factors. If "spec= 
dally meritorious" was intended to include the types of cases referred 
Lorin .Di lL 205 (see page 596) it would extend considerably beyond 
meritorious military service. The mother whose husband was in a help- 
less and dependent condition could merit the status of a dependent 
parent. The widow of a pensioner who married him after his date of dis~ 
charge, and who at that time was not otherwise entitled to pension, 
might be considered as being duly qualified for compassionate pension. 
Similarly the widow whose husband's death occurred more than five years 
after discharge, and was not then entitled t» pension, could be consider- 
ed worthy of consideration. Also, a dependant cut off because of term- 
ination of the pensioner's rights through no fault of the dependaat, 


could be viewed as meritorious. 


Although your Committee does not consider that "specially meritorious" 


should be limited to occasions such as these, the cases do illustrate 
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that originally the intent was much wider than its present application would 


indicate, and particularly that the character of service was not a major 


factor, 


This latter qualification has been introduced by the Pension Commis~ 


sion subsequently and your Committee does not criticize this. What it 
ture Saection 25 ia su 
does wish to emphasize, however, is that the nature of Seetjon Se uch 


rat is Wer 


‘= wid dict an oxpansi.on of the basis wpet 
that experience: shouid dictate an cxpansion ¢ the bas P 


} ‘ ; =o) of "ac 1. No 
which the Section can be vsed, rather than a contractio 
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The section of the Act itself contains no reference bo the type of 
service and states only that the circumstances must be specially merit 
orious. There is, nove no requirement in the legislation which 
mist be taken as indicating that an award of compassionate pension 


should be made as a reward for outstanding military service. In othe 
words, the section is open to the interpretation that "meritorious" 
refers to existing circumstances, and not to the character of service, 

Your Committee did note that the original intent of the compassiona 
provisions of the Pension Act seemed to have been obscured with the 
passage of time. Jn its inception, this Section was meant to provide 
authority in the case where there was some ground for an application 
of pension, but where it micht be considered that no exact provision 
had been made in the Act, in that the circumstances were of the type 
which would be encountered only in exceptional cases. 


Your Committee considers, therefore, that the use of this Section 


should remain flexible, and that its use be broadened in line with the 


original intent 


LE AY A ey edn Sees See 
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Your Committee suggests that the procedure in respect to adjudica: 
tion of application under Section 25 should be as flexible as possibl 
It is for this reason that the Committee, in Recommendation No. 69% 
proposes that the Commission be allowed to deal with applications fot 


compassionate pension either by the Commisssion itself, by way of 


Section 7(3) personal appearance, or by an Entitlement Board at an 


entitlement hearing 


° : 


This would mean that the Commission would be able to pursue its 
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present policy of exploring the possibility of a compassionate award when 
it becomes apparent to the Commission that om entitlement claim cannot 
succeed under a regular section of the Act, 
The provision that compassionate awards may be processed by way of 
7(3) personal appearances places in the hands of the Commission a 
relatively simple procedure under which one or more Commissioners could 
receive first mand evidence and could interview the applicant personally. 
It was your Committee's view that, under the existing provisions of 
the Section 7(3) of the Pension Act, the Commission could have given an 
applicant an opportunity to appear before one or more of its members 
to plead his case for a compassionate award. It is the understanding of 
your Committee that the Pension Commission permitted such appearances 
only on very rare ocwasions, It is of only academic interest now, but 
had the Commission used 7(3) personal appearances as a form of appeal 
in compassionate awards, there may have been considerably less criticism 
régerding this Section of the Atte 
Your Committee considers it essential, as well, that the provision 
be available in the course of an Entitlement Board hearing for consider- 
ation of a compassionate pension. This would permit an advocate or 
other representative, acting on behalf of an applicant in an entitlement 
proceeding, to apply for consideration under Section 25 co-incident with 
the main subject of the entitlement proceeding. 


Your Committee is of the view, as the recommendations show, that 


: o Pane considerable flexibility in the handlin 
the Pension Commission requires considerable flexibi ) i lg 


COMMENT 


of some discretionary matters. Compassionate penstons seem Lo fall 


into this category re they usually arise from, or wiln, another type 
of claim. In many instances compassionate pension could be used as aa 
means of finding a substitute for that which cannot be otherwise 
provided. 

The Pension Commission should be left 1n a position to deal expe- 
ditiously with claims of this nature. In this respect, the recommenda 
tion that the Pension Commission be allowed to use several methods of 
processins compassionate pension claims would facilitate the hand eta 
of any larger numbers of such cases that could well follow extension 
the present bases of award. 
eeeeeee eo eppe Mate Body 

Provisions for the establishment of an appellate body, as pr oposec 
in Recommendation No. ih * , would provide the possibility of a furthe 
hearing, in these applications, if needed. Your Committee is of the 
view that, before an application for compassionate award is fing 
disposed of against an applicant, he should have an opportunity to hi 


his case placed before the appellate body, provided such appellate bod 


‘ 


1S prepared to grant leave to review the record or alternatively to fr 


a hearine, 


This would place the final authority for compassionate awards 


the hands of the appellate body. In addition to the personal hearing 


recommended, the applicant would have a review by an authority outside 


of the Commissi: 1 wm: 
,omm1ssion. This should,in large measure, meet the Crit 219m 


of uncertainty and arbitrariness drawn from the actiois of the Gommi 


Education Assistance Act 


- — en ec re 


The Edueation nest Stance 


Act is available for the children of 


so 


= c 4 ry A ee a a Benz Pa) i — oF a ows Ge et a -_ a oe ; 
A OSS if] Oil ame j o Gry apt 33 - G, 9 “pags iy _ -me lad _ os 
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in receipt of pension, where the father’s death was attributable to service, 
or where the widow is receiving pension by reason of the fact that the 
father was in receipt of pension of 48% or greater, or for other reasons 

as provided under Section 36(3) of the Act, 

This Act provides the studens with a Living altowance of $34.00 a 
month while in receipt of pension, and $9.00 a month when pension is dis- 
continued. The Act provides also for the payment of tuition and other fees 
not exceeding $860.00 in any academic year. 

Your Committee noted that when pension is paid to a widow in the form 
of a compassionate award under Section 25, the children were not eligible for 
the Waeateten Assistance Act, unless the father's death was service-connected. 
The rationale behind this restriction was not obvious to your Committee, and 
it did appear that if a case was considered sufficiently worthy to permit 
the granting of compassionate pension to a widow with children who were the 
issue of the member of the forces, there seemed no valid reasons why such 
chiidren should suffer the discrimination of exclusion from the benefits 
Of the Education Assistance Act. 
ee eet teat tor, Forms 

At present there is no formal procedure whereby an application can 
be made foi pension under Section 25. It appeared to your Committee that, 
in most. instances, applications for awards under this Section arose during 
consideration of an entitiement claim when it became apparent that sucn 
could not be approved by the Commission under any other Section of ths 


In some instances the application was put forward by an advocate in 
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the course of his handling of an entitlement claim. In others the 
application was initiated by the Commission itself, after rejection of 
the claim for entitlement. This implementation by the Commission is, 
in your Committee's view, quite proper and is the type of initiative 
that shovld be expected of the Pension Commission, Your Committee “is of 
the view, however, that the use of Section 25 should not be limited to 
a procedure where the majority of applications arise only out of refusal | 
of a claim for entitlement. 

Accordingly provision should be made for a regular procedure for 
applications under this Section. This will be necessary if the use of 
the Section is to be broadened, and if those who must assist the veteran 


are enabled to do so effectively. 


There should, therefore, be directives available, explaining the 
procedure and the purpose of the Section, Your Committee does not see th: 
as necessarily restricting the discretion of the Commission and it would 
give the application of the Section an order which it lacks at present. 
Persons desiring to avail themselves of the Section should have forms 


available which can be submitted to the Commission for adjudicatione 
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CHAR TUR LO 
POST.-DISCHARGE CONSEQUENTIAL DISABIELTIBC 

GENERAL 

For purposes of clarification, consequential] disabilities ar6 
dealt with in this Report under two categories, as described hereunder 4 
na Physical Injury: This category of consequential disability arises 
from an injury suffered as a result of a post-discharge accident which — 
is claimed to be caused by a pensioned condition. The following cases 


are cited as examples: 


The Step-Ladder_ Injury * 


A veteran pensioned for a leg amputation was on a step~ 
ladder, carrying out a household repair. He lost his 
balance, fell and suffered a fracture of the wrist. 


The Slippery Sidewalk Injur 


\ 


The pensioner was receiving a 20% pension for injury to 
his right leg. He slipped and feli on a snow-covered 
sidewalk, causing further damage to the ankie of the 
injured leg. 


Some examples of accidents involving physical injury where a pen= — 


sioned condition could be a causal factor are: 


ie An accident which could not be avoided because of the 
limitation of a disability, such as being hit.by a 
vehicle owing to inability to retain balance or move 
out of the way or colliding with an obstruction due 
to loss of sight or balance. 


2. The breaking of a prosthesis. 


3. Falls throuzh wearing a prosthesis. 


2. Medical Developments This category of consequential disability is 


a disabling condition which develops post-discharge and cannot be ruled 
as having been incurred or aggravated during service, but the deveiop-— 


ment of which might be related to a condition for which pension entitis 


ment h : ; 
as been granted. The following cases are cited as examples: 
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Teg Amputation (Single Organ) * 


The pensioner is receiving 50% pens*on for amputation 
of his ricsht leg below the knee. He develops arthritis 
in his right knee joint, claiming that it is caused by 
improper body alignment, and extra wear and tear result. 
ing from the amputation. of his leg. 


leg Amputation (Paired Organs) 


The pensioner is receiving 50% pension for amputation of 
his right leg. He develops arthritis 1n the knee of his 
left leg, claiming that it is caused by improper body 
alignment and extra wear and tear resulting directly from 
amputation of his right leg. 


The sections of the Pension Act which provide authority to grant 
pension in respect of the basic or initial disability are as follows, 

13(1){a) Pensions shall be awarded in accordance with the rates 
set out in Schedule A to or in respect of members of 
the forces when the injury or disease or aggravation 
thereof resulting in the disability in respect of which, 
the application for pension is made was attributable to 
or was incurred during such military service. 

28(1) Subject to the provisions of Section 13, pensions for 
disabilities shall, except as provided in subsection C3), 
be awarded or continued in accordance with the extent of 
the disability resulting from injury or disease or aggra- 
vation thereof as the case may be, of the applicant or 
pensioner. 

There is no specific legislative authority for granting of pension 
for consequential disabilities. The Pension Commission has adopted a 
policy which accepts the premise that such disabilities may be the die 
rect result of a pensioned condition. Hence, the Commission will grant 
» pension for a consequential disability, either at the full extent of the 


disability or, where it is decided that the pensioned condition 1s oniy 


Partly the cause, on a fractional basis. 
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The Commission grants pension in consequential conditions under 


the provisions of Section 5(1) of the Pension Aet which reads as follows: 

5(1) Subject to the provisions of this Act and of any regula:.7 
tions, the Commission has full and unrestricted power 
and authority and exclusive jurisdiction to deal with and 
adjudicate upon all matters and questions relating to the 
award, increase, decrease; suspension or cancellation of 
any pension under this Act and to the recovery of any 
overpayment that may have been made; and effect shall be | 
given by the Department and the Comptroller of the Treasur 
to the decisions of the Commission. 


This authority was cited in a letter from the Pension Commission 


Chairman which stated, in part: 3 


Because there is no specific provision in the Pension Act 
for this type of ruling, the Commission has made use sie 
its powers under Section 5(1) of the Act to provide an 
equitable solution in many cases where no other soiution 
could be found, This is in line with the Commission s 
view that the Pension Act is to be used in a positive 
way for the benefit of veterans. While it is inevitable 
that many veterans and their Advocates find difficulty 
in understanding the Commission's position, I am sure thal 
this practice forms a valuable part of pension adjudicati 


The practice followed by the Commission in considering entitlement 
and assessment in regard to consequential disabilities was explained in 


the Commission Chairman's letter, as follows: * 


When these claims are examined, it is found that often — 
the pensioned condition is not the sole cause of the 
disability in question and may be only a minor contribu- 
ting factor. The degree of relationship ranges from 


total to nil, with continuous variation between the 
extremes. 


Total relationship can be illustrated by a pensioned kne 
injury which is followed, after some years, by arthritic 
changes in the knee joint. The sequence is common and 

almost universal, All other joints are free of arthriti 
A total relationship between the injury and arthritis 03 


the knee is conceded, often without the formality of a 
ruling. 


General 


Partial relationship can be illustrated in the case 

Of diabetes and arteriosclerosis Diabetes rel latus. 
although known to be a hereditary condition. may be 
ruled incurred during service on the grounds that it 
was first diagnosed at that time, Som 25 years Va Pens 
at age 55, the pensioner may develop clinical evidence 
of cardiovascular disease, diagnosed arteriosclerotic. 
He claims entitlement, As the arteriosclerotic changes 
start quite early in life, the condition was doubtiess 
present in subclinical form prior to enlistment. It 
could not be ruled incurred during service and, in the 
absence of any relevant disability for 25 years after 
service, 1t could not be ruled aggravated during service. 
Neither could arteriosclerosis be ruled totally conse=- 
quential on diabetes, especially in a person having a 
strong family history of cardiovascular disease, over~ 
weight, smoking heavily, and with various other contri 
buting factors which cannot be deemed service-related. 
Nevertheless, as clinical arteriosclerosis is known to 
be commoner in diabetics than in non-diabetics, the 
Commission may, on the facts of the case and or the 
basis of expert opinion, find that the pensioned disa- 
bility may have accelerated the arteriosclerotic process 
to some degree. The relationship, though perhaps of 
minor degree, may be found sufficient to award entitle- 
ment for x/fifths of the arteriosclerotic disability, 
which is the fraction of the disability estimated to be 
a consequence of diabetes. 
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REPRESENTATIONS AND EVIDENCE 

The representations made to your Committee under the classifica- 
tion of "consequential disabilities” referred only to those categorized 
herein as the type resulting from "medical development". Notwithstanding, 
your Committee agreed that it should examine the poiicles and practices 
of the Commission in rezard to both the "ohysical injury” and "medical 
development" types of consequential disability. Accordingly, your 
Committee reviewed Commission files and discussed the matter with me 
dical and other personnel both within and outside of the Commission, 
and reported thereon to your Committee. This, together with the infor-~ 
mation from veterans organizations as set out hereunder, provided your 
Committee with fairly complete knowledge of the subject. 
The War Amputations of Canada 

The War Amputations of Canada contended that amputation can result 
in consequential disabilities of the "medical development" type. Ina 
prepared brief, this Association stated: ? 

A survey of our members would indicate that, in the po= 

Licies of the Commission, the following are matters of 

concern +2 us; 

(1) The extent to which the Pension Medical Examiners 
recognize severity of these problems among amputa- 
tion cases varies from district to district. 

(2) Many of our members have had difficulty in esta~- 
blishing entitlement for conditions which appear 
to be the direct result of amputation. 

(3) No attempt has been made in Canada to study the ef 
fect of amputation upon orthopaedic, medicai, or 


nervous conditions, similar to studies carriéd out 
in many other countries. 
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This Association filed with your Committee excerpts from reports 


from France, the United Kingdom and Finland, containing information deal- 


ing with the sequelae of amputation, This information indicated vary- 
ing medical consequences as the after-effect of amputation. The brief 


from the War. Amputations representatives stated there were no conclusive 


results concerning the relationship between cardiovascular disease and 


amputation, but that there was "significant evidence which indicates the 


‘possibility of amputation as an aetiological factor" in such disease. 


A study, carried out by the Finnish Medical Society, indicated that 
a number of related medical conditions could develop from amputation in- 
cluding back pain, curvature of the spine and arthritis. 

The representatives of the War Amputations of Canada stated that 
reports which they were filing with your Committee indicated the possi- 
bility of a definite relationship between amputation and other medical 
conditions, and suggested that research should be carried out to deter- 
mine the full effect of this relationship. 

The Association's brief suggested that it was the policy of the 
Pension Commission to grant pension on the basis of only partial enti- 
tlement where it was decided that a post-discharge disability was the 
direct consequence of the pensionable condition. The brief continued: 6 
It is suggested that this policy of the Commission is 
based on the assumption that the post-discharge disa- 
bility would have developed notwithstanding the pension 
disability upon which it is consequential. Therefore, 
the Commission follows the policy and practice of grant- 
ing only partial entitlement, on the premise that the 


pensionable disability is not the sole cause of the post- 
discharge disability, and has only aggravated the condition. 
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Presumably this policy, if jit is foilowed, is based on 
the Commission's interpretation of its responsibility 

under the broad terms of the legislation. Attention is 
directed to the fact that Section 28 of the Pension Act 
provides that pensions will be awarded in accordance with 
the extent of the disability, or aggravation thereof. if 
Commission epparently inteprets the latter phrase to mean 
that the Commission has the soi pight to decide where ag 
gravation has occurred, and thus ;educes the liabi.ity of 
the Gommission to compensate the pensioner in the full ex 
tent of the disabiiity. 


Two cases, from the War Amputations Association brief, are recorded 


herein, in illustrations 
FILE: _65/3 


This veteran suffered amputation of his right leg 
following an injury during service on the High Seas 
with the Royal Canadian Navy during the Second World 
War. 


In 1960 the man developed a condition of osteoarthritis 
in his left knee. An application was made to the 
Canadian Pension Commission for an entitlement ruling, 
based on the premise that the arthritis in the left 
knee was consequential upon the amputation on the right — 
side. The Pension claim was based partly on the state= 
ment that his left knee was swollen and required treat~- 
ment at the time of the accident which resulted in the 
amputation of his right leg. He also stated that his 
left knee ached continually, presumably from the effects 
of taking all his weight on his left leg. 


The Medical Consultant in the Department, of Veterans Atf 
stated that there was a condition of ostevarthritis in the 
left knee joint. 


The case was prepared for a pension award by the Pension 
Medical Examiner, supported by a statement by Dr. Charie: 
Hollenberg, Orthopaedic Consultant to Do.VoAo, which cone 
the following: 


In any event, tne amputation on the right side, could 
easily produce aggravation of the left knee, It is 
considered that the ostevarthritis is directiy related | 
to the cause of the defect in the lower end of the 
femmr. (left side’, 
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t 5 ‘ “1 
The Pension Commission ruled on August 30. 1961 


Arthritis, left knee, aggravated py the pension con: 
dition of amputation right mid thigh to the extent 
of ¢/5ths over the post-discnarge period; such ap. 
gravation to be pensioned,. | ; 


The actual award in effect for this veteran now read as 
follows: 


(1) Amputation right thigh, md. resulting from 
traumatic venous arterio thombosis left lee 
incurred during service in a theatre of awe 
tual war (0% 


= Sees es eee ee Se rrr mer 


(2) Arthritis - left knee, aggravated by the pen- 
sion condition of amputation right mid-thigh 
| to the extent of 2/5ths over the post-dis-— 
| charge period, ‘Such aggravation to be pen- 
sioned 2/5ths x 10% uk 


Totai The 
The War Amputations delegation suggested that the arthritis in the 
left knee was the direct result of the amputation of the right leg and 
that the pensioner should have been entitled to the fuil 10% which was 
assessed as the extent of disablement from the arthritis. 


The second case, from the brief follows: ? 


: CASE 65/7 


This man was pensioned for a below-the-~-lknee amputation 
t - right leg, varicose veins and ulcer in the left ankie. 


He developed a condition of spondylolisthesis (placement 
of one vertebrae over another). The onset of this iatter 
condition was 1964, but there was a history of pain in 
-in this region previously. 


His pensionable condition resulted from a serious -motor-: 
cycle accident. In suomitting the case for consideration, 
the Pensions Advocate, D.VoA., attempted to estalitsn That 
the back condition was a direct result of the mcturcyole 
accident. The Pension Commission did not accept support: 
ing evidence, stating that 1t was of a ‘lay’ nature ana 

‘eae J ; Ss : 
“cannot be used to attribute service aggravation of the 

2 - ‘ . 1 

claimed for condition » 
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The Commission granted entitlement on the understanding 
that the spondylolisthesis had been caused by the pen. 
sioned condition, (ise. amputation from fracture of the 
right femyr, right tibia and fibuia) but approved agera. 
RA ed SSL Se oe Oe LE a Aa 


His entitlement now is as follows 


Below knee amputation with involvement of miscie .« 7UF 
Varicose veins and ulcer left ankle » 15% 
Spondylolisthesis - i/5 of 10% o 9 


Total o 87% 
The Association suggested that, in view of the relationship between 
the amputation and the condition of spondyiolisthesis, the pension for 
the latter should have been awarded at the full 10%, rather than on a 
1/5th aggravation-basis. 
The brief suggested that the policy of the borin in grariting 
partial entitlement in cases of consequential post-discharge disability 


raised two basic issues, as follows: 


(1) Comparison with prevenlistment disability: The Pension 
Act Section 13(I)(e) provides that no deduction shal i 
be made, where it is adjudged by the Commission that part 
of a disability was pre-enlistment in origin, provided 
that the member of the Force served in a theatre of actual 
ware However, where a post-discharge disability occurs 
which is consequential upon a pensionable disability, the © 
Pension Act makes no provision to permit the Commission 
to grant full entitiement, even in cases where the pen= 
Sloner served ina theatre of actual war. 


(2) Extension of Benefit of Doubt: In most cases where 4 
post-discharge disability Is consequential upon a ¢ 
pensionable condition, the medical evidence will indi»= 
cate an area of doubt in regard to the question of 
whether or not the post-discharge disability is wholly 
consequential upon the pensionable disability or has 
merely been aggravated thereby, It appears to he the 
Practice of the Commission to grant only partial en‘ ities 
ment 1n such instances, It would seem, therefore, =nat 
the Benefit of the Doubt is not applied in these Caseso 
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The brief made two recommendations as follows: ? 


(1) in ‘any post-discharge disability where the Commission 
deems that such is not wholly consequential upon the 
pensionable disability, no deduction shall be made from 
the total assessment, even though the Commission deems 
that the post-discharge disability has been only apera - 
vated by the pensionable disability, provided that the 
pensioner served in a theatre of actual war3 and 


(2) The pensioner should be given the Benefit of the 
Doubt, which should be interpreted to mean that if 
reliable medical opinion can be adduced to the effect 
that the post-discharge disability is in a reasonable 
degree related to the pensionable disability, the 
pensioner should be given full entitlement. 


Canadian Pension Commissions In his evidence before your Committee Dr, 
W. F. Brown, Chief Medical Adviser of the Pension Commission, referred 
to the second case in the brief from the War Amputations of Canada, wherein 


it had been suggested that a condition of spondylolisthesis should be re= 


lated in its entirety to below-knee amputation. Dr. Brown stated: 7” 


I might point out that spondylolisthesis is a congen- 
ital, developmental abnormality of the spine. Where 
there is no developmental anormaly, it can be acquired 
only by fracturing the spine and these cases are usually 
referred to as ‘fracture of the spine with spondylolis- 
thesis’, The difficulty in giving full entitlement in 
spondylolisthesis is due to the fact that conditions such 
as this cannot be regarded as a direct complication of 
the pensionable condition..... The condition was there, 
and it was just aggravated by the amputation, 


National Council of Veterans Associations: In a supplementary submission 
from the Multiple Disabilities Group of the National Council of Veterans 
Associations, further reference was made to the question of consequential 
disabilities. This group suggested that spondylolisthesis could. develop 
from what might be termed "improper carriage", even where there was no 


ii 
congenital condition which developed later in life, and went on to says 
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The most important point at issue would seem to be 
whether or not the predominant characteristic an 

the deveiopment of spondyiolisthes js in such cases 
is the congenital origin or alternativeiy, the fact 


ae ane a 


that a victim of leg amputation is affected a 


Dae RR en Nemeth ti Nm A enone ser 8 WD ae 4 nee tome 


more severely y by a “condition of “spondyiolis sthes 


nee —=¥ ae ee EEE A Nan MY RE te eae 


than ina person with t two © good legs. 
To illustrate this point, may we draw the attention of 
your Committee to the situation of a person who Loses 
the sight of one eye, and is ieft with adequate sight 
in the other eye. If, in a subsequent accident, he 
loses the sight of ie second eye, he becomes totally 
disabled, despite the fact that in the second accident 
he only Lost one ¢yt@e 


The serious consequence of the second accident results 
directly from the fact that he had suffered the loss of 
his other eye on a previous occasion. When the same 

set of circumstances is applied to a leg amputation, it 
would appear that a condition of spondyiclisthesis for 

a man with two good legs might be considered as a severe 
impairment, but where he has already iost the use of one 
leg through amputation the impairment from spondyioiis~ 


AKER T emu S Sean Reo tae eS see 


thesis is mich more e severe. 


ae 


It is suggested that, in applying the rule of 1/5th 
aBenera tn on the Urderabendingy that mgs sthesis 


ot ne haere 


A pensionable condition of BER «osm a Pension 
Commission has disregarded the fact that, to a leg 
amputee, spondyiolisthesis (or any eee condition 
of the back or the other leg for that matter) becomes 
a matter of abnormal concern. For this reason, it 


LO A I I BIE CIA ON PRPS Sieh) Lea 


is s_ Suggested that the Pension Commission is not 


ee et 


warranted in restricting its assessment in these 


ee en cre ARN A A RON a Se 
~~ _ a 


cases to partial aggravation. 


a 


It is understood that Dr, Brown implied that, except 
for the pensionable condition in cases of this natur@ , 
the Commission would not be able to approve any pension 
whatsoever for the disability which is presumed to be 


consequential upon or related to the pensionable disa~ 
bility. 


It is agreed that this premise is absolutely sound, If 
a person who does not have a pensionable condition to 
which spondylolisthesis could be related, develops th.s_ 
latter condition, there would of course be no basis for 
pension of such condition under the Pension Ac: 
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However, where the opposite situation is true, and in 
fact the condition of spondylolisthesis does exist, and 
it can be related to a pensionable condition such as 
amputation, the Pension Commission would be justified 
in approviny entitlement for spondylolisthesis at the 
full rate of the medical assessment of the disability 
involved. Stated differently, the important factor in 
such case, is the amputation. — 


We wish to point out that the rating for consequential 
disability is a véry important matter to the seriously 
disabled veterans of Canada. Dr. Brown stated, before 
your Committee, that there was no specific provision in 
the Pension Act covering pensions for post-discharge 
conditions which are conceded to be consequential on 
pensionable conditions, and implied that the authority 
for such pensions was considered by the Pension Commis- 
sion to lie in the fact that a pensionable condition 
was actually the cause of the consequential condition, 
_in that the pensioned condition was worsened thereby. 


This reasoning appears sound. It is sugsested, however, 
that if there is any question concerning the authority 

of the Commission to award pension for. post-discharge 
conditions which are directly consequential upon pensioned 
conditions, a provision should be made in the Act for 

such pension award. 


It is suggested further that, where a member of the forces 
served in a Theatre of Actual War, and the Canadian Pension 
Commission deems that the post-discharge disability has 
been only aggravated by the pensionable disability he 

be pensioned for the full extent of the disability. 

This would mean that the existing provision concerning 
pre-enlistment disabilities, under which no deduction is 
made for a pre-enlistment condition aggravated during 
service so long as the member of the Forces served in a 
Theatre of Actual War, would be applicable to post-discharge 
conditions. 


The Sir Arthur Pearson Association of the War Blinded: This Association 
The Sir Arthur Pearson Association of the War Pi inded 


suggested in its brief that the benefit of the doubt was not being applied 


. | eee ie ; oy 9) gine 
by the Pension Commission in considering consequential disabilities. The 


| e 12 
relevant section of the brief read as follows: 
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Although our Association has not experienced lack of 
the benefit of the doubt in awarding a pension for 
blindness ~ with an odd exception «.. we have for many 
years been most dissatisfied with the lack of the 
benefit of the doubt when considering consequential 
disabilities. To be brief, many, many times our 

family doctors told us that stomach trounle, nervous 
conditions and many other physica: aiiments., were due 
to frustrations, lack of recreational out.ets, and the 
nervous tuned-in tension that a blind person travels 
under every waking minute of every day, but results 
were negative, therefore, our simple solution was to 
ask that they grant the War Blinded, or, in fact. all 
100% disabled veterans, free hospitalization and treate 
ment for all conditions, similar to War Veterans Aliow~ 
ance cases. We still feel very strongly that, in order 
to eliminate variance of interpretations from one admi-+ 
nistrative area to another that the 100% disabled veteran 
should be granted free hospitalization and treatment for 
all conditions without having to engage in lengthy negoe 
tiations to establish whether or not his newiy developed 
disability is consequential to ail pensionable disability 
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JOMMITTER RECOMMENDATIONS 
teen NAL LUNG 
Saree) — That the Act be amended to provide: 


(a) separate entitlement be granted for a consequential 


disability which is considered to have resnlted Conseauential 
from physical injury where a pensionable digs 12) SabL lity 
ability was a contributing factor; and (Physical — ) 


(b) the pension for such consequential disabilities 
be not disallowed on the grounds that the 
. activities and surroundings of the pensioner 
- at the time of the accident eld be con- 
. Sidered as inappropriate, having regard to the 


_ 
> a. F 


fi prohibitions which may be said to apply to a 
‘ person with the type of disability for which 
> pension was in payment. 


- 
— 


76 ) That the Act be amended to provide: 


e (a) Separate entitlement be granted for a consequential 

L disability which is considered to have been a Consequential 
, medical development caused or aggravated by a Disability 

‘ pensionable disability; and (Medical 

: _ Development ) 
M (b) in the assessment of the consequential disability 

= for pension, the factors to be taken into con- 

2 sideration shall include, where applicable: 

oi (5) The degree of aggravation of the consequential dis~ 

= ability which can be attributed to the pensioned 

le condition; 


| (ii) Any increase in the disability of the single organ, 

| where its function has been affected by an additional 
disability regardless of whether the additional dis- 
ability is consequential upon the original disability. 


(iii) Any increase in the disability of paired organs where 
one has been affected by a pensionable disability re- 
gardless of whethsr the disablement of the other 
organ is consequential upon the disability involved 
in the first organ. 
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Committee Recommendations 


(St 


( 78 ) 


Ce) 


That, where a consequential disability is deemed to 


have been caused by a pensioned disability for which an inti tLeme 
assessment is available under the Table of Disabilities, 
the assessment for the consequential disability should 
carry a separate entitlement, and should not be consider~ 
ed as part of the assessment for the original disability.. 
That the Act be amended to provide that where a second 
disabling condition occurs which is not attributable to 
or consequential upon a pensioned condition, and the 
effect of this second condition is to worsen the extent 
of the pensioned condition, additional pension be paid for ed Condil 
the latter. 


That where a pension is awarded for no useful vision in one 


ra 


Lose 0 
Heh a ig A 


eye and the pensioner loses the sight of his other Cye 5 
pension be awarded at the rate for total blindness, even 
though the loss of sight in the second eye is not 


consequential upon the pensicned conditions 


COMMENT 


Consequential Disabilities 


It would appear that clarification through legislative amend = 
ment would be useful inregard to pensionability for consequential 
Visabilities of the "physical injury" type. The Pension Commission 
deals with applications for pension for such disabilities on the 
basis of a general policy developed by the Commission and its pre- 
decessors over the years. Your Committce considers that some amend = 
ment in these policies is required, that they be sect out in legis- 
lation, and possibly eMpiiriad by the issue of pension law directives. 

In cases of this nature pension administrators have taken into 
account the prohibitions involved in a pensioned disability. In this 


respect, the Royal Commission on Pensions and Re-establishment reported 
13 


MG LOM ores 


The Pensions Board does not take the position that, 

in awarding pension for a service disability, it 

thereby compensates for everything which may result 
therefrom. It is ruled that the pension compensates 

the soldier for the normal loss of working capacity 

and for the things which may happen to him in what 

would be the usual every day life of a man in his 
condition. But the intervention of some unforeseen 

and unusual event or combination of circumstances may 

give rise to increased liability. The question is 

whether the original disability was a contributing 

factor and, secondly, whether the activities and sur- 
roundings of the pensioner, at the time of the accident, 
were safe for a man suffering from his disability. If 
these two essentials are present, pension will be granted. 
But if either the new disability was not the result of 

the old, or, if the pensioner was running a risk, which 

one in his physical condition should not have taken, pen- 
sion will be refused. The pension awarded for the original 
disability is supposed to have compensated him “or refrain- 
ing from doing certain things which a normal man without 
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Comment 
In a ruling of the Pension Appeal Court on August 15, 1934, Mr, 


Justice Hyndman stated as follows: / 


A disability is the loss or lessening of the power 

to will and do a normal physicai or mental act. 
Disabilitics may be actual inabilities or they may 

be imposed inabilities = prohibitions. Among the 
inabilities may be found the loss of an organ or 

member or of some or all of its functions in whole 

or in part, or the loss or limitation of the action 

of muscles or of movement in joints. Prohibitions are 
a limitation of activities imposed by these inabilities 
which the pensioner suffered and for which he is paid 
pension. The prohibition may affect a part of the body 
only or the whole body and may take the form of necessity 
for avoidance of exposure to physical stresses or to cer- 
tain places of residence. The wider the range of pros» 
cription, the greater the disability and the greater the — 
pension. The compensation which a pensioner receives ig 
owing to his inability to do certain acts. engage in cer~ 
tain places of residence which requires the doing of such 
actions. 


¥ 


« 


In the step-ladder case, referred to on page one hereof, the ruling 


of the Commission was as follows: 


The Board of Pension Commissioners considered that in 
climbing to the top of the step iadder he disobeyed 
the prohibition imposed by his pensionable disability. 


In the slippery sidewalk case, referred to on page one hereof, the 


decision was as follows: 


From the evidence on hand, I think 1 would decide that 
part in his favours; that is, that merely being out 
walking under those conditions would not be taker, as 
one of the prohibitions imposed on him by reason of 
his pension. The evidence would not suggest that the 


walking was dangerous just because there was some fresh 
snow on the ground, 


T isi : 
hese decisions were made by the Pension administrators, acting on 


their own interpretation of the authority conferred in the section of 


ere Spendibe 
the Act’ which gives the Commission 'fuli and unrestricted power” to 


deal with pensions. Your Committee finds no fault With this. Alsc, ca 
it eA SO, 
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this nature were not a matter of complaint before your Committee, It 

is urged, however, that provision be made in the legislation for payment 
of pension for consequential disability which arises from physical ine 
jury where che cause can be related to a pensionabie condition. 

It would seem particularly important to provide authority to deal 
with consequential disabilities arising out of a physical injury because 
(as will be seen from the information given here) the Pension Commission 
does on some occasions, approve pension where it is deemed that a pene 
Sionable condition has been the direct cause of the physical injury which 
led to a consequential disability. In some instances, however, the Com- 
mission or its predecessors have seen fit to deny entitlement for a cone 
“sequential disability arising from physicai injury claimed to have bene 
pei aad by a pensionable disability, on the basis that the payment of 
pension for a pensionable disability implied certain prohibitions upon 
the recipient in regard to his taking unnecessary risks. 

In the view of your Committee, pension should be not disallowed on 
the grounds that the existence of a pensionabie disability implies cer- 
tain prohibitions against the pensioner performing acts which might in- 
volve unnecessary risks which could lead to consequential disability. 
Your Committee believes that it is not psychologicaily sound to place 
upon a disability pensioner any prohibition regarding the activities 
in which he may engage. Rehabilitation demands encouragement of the 
pensioner to overcome his disability; hence, it does not seem reasonable 
that the pensioner should be given encouragement on one hand, ard on the 
other hand, be deprived of pension if he incurs further disability or 
death by reason of his taking risks which are commonly taken but which 


could be considered inappropriate, only because of his pensionable condition, 
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geen’ 
The denial of pension coverage in such circumstances could well act as 
a deterrent to a pensionner who might otherwise surmount his pnysical 
handicap and attempt to undertake recreational, household and other ac~ 
tivities which are not denied those without physicai disability. 
Consequential Disability (Medical Development Type} 

The requirement to make legislative provision to pay pension for a 
“medical type” consequential disability is evident. The Commission has 
been approving pension applications of this nature under the somewhat 


tenuous authority of Section 5(1) of the Act. Your Committee commends 


the Commission for taking this initiative, but suggests that specific 


authority in regard to such pension entitlement should exist in the heto 
Your Committee believes that pension should be paid for a consequen- 
tial disability of this type where it can be determined that such has — 
developed as the direct consequence of, or has been aggravated by, a 
pensioned condition. It is understood that the Pension Commission has 
been approving pensions on this basis, However, in the absence of 
legislative dirsection, the Commission has fel* it necessary | 
to limit the pension to that degree of partial aggravation which the 
Commission, in its Judgement, considers to be the consequence of the 
pensioned condition. This is satisfactory, so far as it goes. There 
might, however, be other factors which should add weight to the assessmel 
of the disability involved, as explained hereunder ¢ | 
Single Organ: It is realized that the Commission mist exerci ss its 
discretion in deciding the degree of ageravation which can 


be attributed 


to the pensioned condition, Your Committes proposes, however, that in 


aammgring, bhe consequential disability, the Commission should take into 


—_ 
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account not only the extent of the disability itself, but also any addi- 
tional factor which may be present by reason of the fact that consequential 
damage in a Single organ, the disablement of which has been recognized in 

a previous entitlement grant, may be more severe than similar damage in an 
organ which was not subject to previous impairment. 

Arthritis in a knee joint might carry an assessment of say 10%. If the 
person has suffered amputation of the leg below the arthritic knee that con- 
dition of arthritis would presumably be more disabling than in a person who had 
the same condition in a leg which had not been partially amputated. 

Paired Organs: RoreGcnmites suggests that, where applicable, consideration 
should be given to a "paired organs" factor, This suggestion is based on the 
proposition that, where two organs are disabled, the disability in any one 

of those pacar is more serious than if only one organ was involved, by reason 
of the fact that the two organs are interdependent on each other. Referring 
to the case cited by the War Amputations ‘ in which a man with one amputated 
leg develops arthritis in his remaining leg, it seems obvious that this con- 
dition of arthritis is more severe than if the man had one physically-sound 
leg. - 

Accordingly, your Committee considers that legislative provision should 
be made under which the Commission could approve a comensurate increase in 

-assessment for consequential disability of the "medical development" type. 

Under its interpretation of the Pension Act at present, the Commission can approve 
assessment for a consequential disability only on a fractional basis, if it is 
deemed that the consequential disability is related only in part to a pensionable 


condition. 


| 
| 
| 
| 
| * See Case 65/3 on page 616 hereof. 


630 


Pension Commission Rulings: Your Committee noted a number of decisions om 


Comment 


Your Committee believes that an amendment to the Act would be justified 


in this respect, so that additional consideration could be given where | 
a consequential disability in an organ whose function is partly dependent 
upon another part of that organ (or upon a paired organ) for which pension 
has already been approved, is greater than if the organ (or a paired organ) 
were medically sound. | | 

New Zealand Act: Your Committee, in carrying out research in regard “7 
to pension legislation, noted that under the New Zealand War Pensions Act, 
1954, the upper and lower limbs are classified as "paired organs" and if 
a veteran has the total and permanent loss of one limb, he is automatically. 
entitled to pension and treatment for any disability arising in the opposites 


limb for any cause. 


Combinations of Impaired Organs: For the purposes of a provision regarding 


paired organs, your Committee deems that such should include not only two 
lower or two upper limbs, but any combination of organs whose functions 
be considered as directly related to each other, Examples are: 


An arm and a leg 

The spinal column and an arm or leg 
Paraplegia and related disabilities 
Blindness and related disabilities 

The systemic organs, where interdependent. 


the Pension Commission in which entitlement was approved for a condition wh 


was related to a pensioned condition, but no increase in pension resulted. | 


of these was cited in the brief from the War Amputations of Canada. 


* See Case 65/7 on page 617 hereof, 


Os: 


Comment. 


A Commission ruling in another case is given hereunder: °: 


le Gunshot Wound, resulting in left 


mid-thigh amputation TOG 
20 Gunshot Wound, right Lower leg % 


Incurred during service in a theatre 
of actual war. 
CoP.C. First Hearing 2) 6h. 


30 Olecranon, Bursitis, right ok 


Consequential upon the pensionable disability 
of Gunshot Wound, resulting in mid-thigh | 
amputation, and to carry the same entitlement. 
Ge vaCale se alhs Ole 


The at Commission approved an assessment of 2% for the bursitis 
in the olecranon (elbow) of the pensioner, such having been injured in 
a fall. It is to be noted that the pensioner cannot wear an artificia. 
leg due to a short stump. He had requested special consideration in 
regard to the assessment of the disability arising from the right elbow, 


5 


because of the fact that he relied on crutches for mobility. Ina ietter 


on file under date of December llth, 1964, Dr. WF. Brown, Chief Meaical 


ts , . 18 
Adviser of the Commission, stated as foilows: 


Mr. was examined at our Toronto District Office 
a few months ago and received a small assessment for 
olecranon bursitis, right, in addition to the 75% 
disability from m1tiple gunshot wound. This, however, 


did not raise his pension by one class. 


The question of whether or not he should wear a 
prosthesis rests with Mro __ and the Prosthesis 
Services. 


It would appear, in the view of your Committee, that the severity 
of bursitis in the right elbow of this pensioner was increased because 
the pensioner must use crutches for mobility, as he cannot wear 4 


prosthesis. The fact that this pensioner has gone without an artificial 
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Comment, 


leg for more than 20 years would seem to resolve the question of whether 


‘ 


or not he could successfully use a prosthesis to assist in overcoming 
the disability of amputation. An increase in the disability by reason 
of the fact that it is in an organ, the use of which is paired with his 
pensionable disability, should entitle him to the fullest uosetnie corms 
sideration in the matter of assessment. 
Additional Disability Need Not be Attributable or Consequential 
The existing practice of the Commission, in regard to a consequen- 
tial disability, is that where an additional disability affects the 
functioning of an organ which has been amputated or impaired by reason . 
of a pensionable disability, additional pension may be paid for the ad- 
ditional disability only if it is ruled to be consequentia. upon the 


pensionable disability. 


This practice can perhaps be more easily understood by using an 


actual case in illustration. A classic pension situation arose *9 where 


a veteran was in receipt of 0% pension for gunshot wound of his left 


arm, and subsequent to his release from the service, his right hand was 


amputated as a result of an accident which bore no relation to his pene 


Sionable condition. An application was made for an increase in the as~ 


sessment of his left arm by reason of the fact that the disability there: 


in had been increased as, with the loss of his right hand, he had to mak 


more use of his left arm. The Pension Commission ruled that no increase 


could be granted, as the loss of the right hand was in no way related 


to the disabled condition of the left arm. The Commission was ansia 


vo decide as it did, in the absence of any specific direction in the Ae 


43 


ce} 


Comment, 


.d now 


od 


Your Committee considers, however, that the legislation shou 


be amended to permit the Commission to increase the compensation for a4 
pensioned condition when. by reason of additional disability, that con- 
dition is m.de greater. To use the illustration cited above, the asses- 
ement for a gunshot wound of the left arm was rated at yO% at a time when 
the pensioner had an unimpaired right arm, Ata later date, wasn née fost 
his right arm through amputation, tne zerlousness in bhe disshility in 
his left arm was greatiy inereased, as it was the only wemalmcue azm 
and the pensioner would necessarily have to make a great deal more use 
of ite 
Attention is drawn to the provision in the Table of Disabilities * 
which states in part as follows: 
A pensioner who holds entitlement to a pension for no 
useful vision in one eye® and who subsequentiy loses all 
useful sight in the remaining eye, from causes in no way 
related to military service will receive a 70% pension. ooo. 
It will be noted that, in this particular instance, the Commission 
does pay additional pension for a condition which is in no way related 
to military service, and is not consequential upon the pensioned con 
dition, but limits the assessment for the additional disability to 50%, 
in that the pension under the Table of Disabilities, for total loss otf 
vision in one eye is 0%, and the assessment provided in the Table of 
Disabilities for a pensioner who subsequently loses all useful sight 
in the remaining eye is increased to 70%. 
Your Committee considers that, where a pensioner is in receipt ot 


pension for the loss of the sight of one eye and he subsequentiy Loses 


his remaining eye he is entitled to further pension at the rate fer total 


blindness. 


iam) 6 ~~ — 
comm mem ee — 


* Pensivned at Los 
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Comment 


The important factors in the situation of this type, in the view of you 
Committee, are firstly, that he is totally blind and, secondly, that i 
he had not lost his sight in one eye as the result of service he sou 
still be able to see, even though he subsequently lost the sight of arc 


eye. 


CONSEQUENTIAL DISABILITIES 
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CHAPTER _ 17 


ATTENDANCE ALLOWANCE 
GENERAL 


The Pension Act provides for a special allowance designated as 


"Attendance Allowance" under Section 30(1) of the Act, which reads 


as follows: 


30(1) A member of the forces who is totally disabled 
and helpless, whether entitled to a pension of 
class one or a lower class, and who is, in addition, 
in need of attendance, is entitled, if he is not 
cared for under the jurisdiction of the Department 
of Veterans Affairs in a hospital, to an addition 
to his pension, subject to review from time to time, 
of an amount in the discretion of the Commission of 
not iess than four hundred and eighty dollars per 
annum and not more than three thousand dollars per 
annum. 


The amount of Attendance Allowance is at the discretion of the 


Pension Commission. The Table of Disabilities provides guidance in this 


regard, as follows: : 


Attendance Allowance as provided in Section 30 
of the Pension Act, Chapter 207, RSC 1952. 


Explanatory Notes and Instructions 


NT om A) 


Before an award of Attendance Allowance may be 


made it mist be established}: 


(a) the claimant is a pension, 

(b) totally disabled, 

(c) helpless, 

(d) in addition, in need of attendance. 


Should a cLaim meet these requirements, an award may be 
made but in no case will such be less than the minimum, 
per annum, as authorized in the Statute. 


The following necessities are accepted by the Canadian 
Pension Commission as placing a pensioner “in need of 
attendance" as referred to in the Statute: 


a ‘ 
(a) dressing and undressing, including the 
keeping of oneself ordinarily presentable, 
washing, shaving, bathing, etc. 


General 


The adjustment of special appliances which by 
reason of disability cannot he done without 
assistance =» this is not to include the adjustment 
of appliances which normal individuals are unable 
to adjust without assistance, such as supporting 
belts, lacine at the back, etc, 


(b) Feeding oneself .. as prohibited by loss of both 
hands or arms, or extreme weakness 


(c) Attending to wants of nature 


(d) Ability to get ot of doors, and to take suffi- 
clent exercise to maintain normal health 


(e) Protection from danger incident to ordinary 
environment, as in the case of the insane in 
whose hands ordinary articles may be dangerous 
to themselves; or severe epileptics who are 
constantly liable to injury from onset of con- 
vulsions in situations where they may fail from 
a height, or in the way of moving vehicles. 


The Table provides four classifications for an award of Attendance 
Allowance for a pensioner whose requirement for attendance is the result 


of his pensioned condition. These are: # 


CONSTANT = (a) A bedridden case or equiva.ent who requires 
constant nursing care and attendance in his 
OMG 6 odcco¢cce sce 2o 1.2400 eee b ecw eps u nse meet sO 


(o) Paraplegics with complete cord lesion.....- 3,000, 
ALMOST CONSTANT = 


Cases totally disabled and helpless who require 
a great deal of attendance, particularly during 
the GOV ocaccvsoreccccs voce nase teh oa aye eames [OU 


_ INTERMITTENT ATTENDANCE = DAY AND NIGHT 


moe 


This degree of attendance is self explanatory. .$1,500. 


OCCASIONAL ATTENDANCE DURING THE DAY 


This degree of attendance is self. explanatory..$ 80. . 
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General. 
The Table provides also Attendancs Allowances for a pensiuner 
whose requirement for attendance 1s not the result of his pensioned 
ee ee we es Py ee ae 
condition. This provision reads as follows: 


A member of the forces who 15 in reccinpt of disability 
pension of Class one or a lower class, including Class 
21 and who is helpiess within the meanine of the Statute 

as a result of SOME OTIER DISEASE OR INJURY WHICH WAS. NOT 
INCURRED ON, OR ATTRIBUTABLE TO, OR AGGRAVATED DURING . 
SERVICK, such pensioner, in the discretion of the Commis 
sion may be awarded an allowance under the provisions of 
Section 30 of the Statute. In no case will the award of 
attendance allowance exceed that which would be paid had 
helplessness resulted from his pensionalble condition. 


The degree of attendance mist be determined in the first 
instance, following which an examination into all the 
circumstances will determine as to whether or not the 
maximum rate for that degree will be paid. 


Provision for continuation of Attendance Allowance to biind pe nsiione 
who are hospitalized for treatment from the Department of Veterans Affai: 
is set out in Section 33(3) which reads as follows: 


33(3) Notwithstanding subsections (1) and (2), any addition 
to pension granted under subsection (1) of Section 30 
to a member of the forces who is blind shall be paid 


during the time he is an in-patient under treatment 
or care from the Department. 


Provision for continuation of Attendance Allowance for paraplevics 
while on strength of the Department of Veterans Affairs for treatment is 
set out in Section hO of the Treatment Regulations which reads as follow 


4O(1) An allowance, in addition to any other allowance 
that may be paid under these Regulations, may be 


paid by the Department to a veteran or qualified 
person who 


(a) is suffering from paraplegia; and 


(b) immediately prior to his admission to a hospital 
for examination or treatment pursuant to these - 
Regulations was receiving an addition to his 
pension pursuant to subsection (1) of Section 30 
of the Pension Act, 


i. 
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General 


(2) Payment of Lhe \lowance deseribed in Subsection (1) 
shall not contime for more than two months from the 
date of admission of that veteran or qualified person 
to hospital and the rate thereof shall not excead the 


amount being paid in addition to his pension pursuant 
P Ces > . - > ‘ nay y 
to subsection (1) of Section 30 of the Pension Act. 


The Pension Commission, by policy direction, has decided that age in 
itself cannot be taken into consideration in regard to Attendance Allowance, 
This was enunciated at a general meeting of the Commission as follows: ? 

Age has never been a determining factor in quaiifying 
for an award of Attendance Allowance, the question of 
need of attendance bein decided irrespective of the 
pensioner's age, 

4 PN a ee 

The following statistics “ indicate the mimber of pensioners re-« 
ceiving Attendance Allowance, the rates in payment and the annual 


liability as of Aueust 15, 1966 as furnished by the Pension Commission 


in a letter to your Committee dated November 30th, 1966, 


Number of Rates in Annual 
es pers ea 
126 $ ),80 $ 60,480 
82 600 49 200 
dt 675 675 
104, at 74,880 
al B10 81,0 
145 900 130.500 
oh 960 56,640 
2 1,086 2,160 
181 1,200 217.200 
3 1,260 3,780 
26 1,440 37 bko 
B57 4500 233: ay 
325 1,860 585, pee 
1 2,000 3 Us 
2,087 2,087 
123 2.1.00 268 , 300 
5) 9 D, O91) 
i: epee ape 
i Lay gg e210 
177 = 9 00 yeh 2 ee 
ea oe > 5 YO 
ri 2.750 396, oe 
2 Of c 000 
181 __ 3,000 pees? 


5 195937 


ae 
VA 


25058 Not applicable 


x a = airy Office Records and Statistics Section. 
*® Statistics compiied Treasury Office tecords ¢ 5t1CS 
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REPRESENTATIONS AND EVIDENCE 


Canadian Paraplegic Association: This Association made the following | 


recommendation in regard to Attendance Allowance : 6 


Continuation of Attendance Allowance to a paraplesic 
or quadriplesic pensioner during periods of hospitalieg — 
gation for active treatment from time to time as re-~ —9 
quired, for the full duration of any period of treatment 


Under the Pension 4ct, Attendance Allowance ceases when a recipiem 


’ 


is hospitalized under the auspices of the Department of Veterans Affair 
Those in receipt of Attendance Allowance by reason of blindness are 


specifically excluded from this provision in accordance with Section 33. 


“ 
¥ 


of the Act. Those suffering from quadriplegia and paraplegia are paid 
a special allowance under D. V, A. Treatment Regulations, such being ec 


valent to Attendance Allowance for a period of two months following ho, 


pitalization. 


The representatives of the Canadian Paraplegic Association consid 
that the Attendance Allowance (or its equivalent) should be continued | 
the full duration of any period of hospital treatment. In this respect 


Mr. A.C. Clarke, one of the Association's representatives, stated as 


follows: ? 


Well, for those paraplegics and quadriplegics who live 
out of hospital, we feel that Attendance Allowance is — 
used in large part to provide an environment within 
which the individual. can function. This may be special 
arrangements in his home; it may be the part-time 

employment, or casual help to enable him to maintain 
himself and his place, and we feel that when a person 
1s admitted to hospital for treatment of a temporary 
nature, and when IT say “temporary", I am thinking of a 
Period of treatment which may extend over a period of 
months, he can't in this period of time divest himself 
of this special environment which he has had to provide 
at considerable expense, because he is looking forward 
to going back to it, ‘4 
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nn EN 


In regard to the usual length of stay in hospital, Mr. GK. 


Langford, Q. C.., Managing Director of the Association, stated: 8 


It is quite possible for a paraplegic acquiring 
a pressure sore to be hospitalized for a year or 
more before that can be cleared up; it is not 
just a case of going in with a high temperature 
and batting the fever down with antibiotics. 
In speaking of the impracticability of reducing this allowance 
after a period of two months, Captain John Counsell, Association 


President, stated: ? 


Sir, the help in most cases is the family and the house 
they live in, and the automobile they mst have to go 
any place. It is not a question of a car being a luxurys 
it is an absolute necessity if you are going to be active. 
You can't take public transportation; you have to have a 
car. All that continues, the expenses aren't reduced that 
drastically. Now, I suppose you could put a means test 
on it; T don't think that is necessary and I don't think 
It is desirable. 
The Paraplegic Association representatives felt that their situation 
was similar to the blind and sugested that provision be written into 
the Act to provide similar coverage to that for the blind. 
The Sir Arthur Pearson Association of the War Blinded: This Association 
filed with your Committee a copy of a representation made to the Chairman 
and Members of the Canadian Pension Commission under date of Jamary 30, 
1961, dealing with the disability of blindness. This submission was 
the basis of a request that the totally blind should receive the maximum 
Attendance Allowance. At that time the maximum was $1,800. per annum and 


the amount received by the totally blind was $1,l0. The present maximum 


is ‘3,000. and the Table of Disabilities provides Attendance Allowance 
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REPRESENTATIONS AND EVIDENCE 

for the totally blind of $2,750. Captain Fred Woodcock, Secretary 
of the Association, stated that he had no wish to make invidious 
comparisons but pointed to the fact that the Attendance Allowance 
for the paraplegic was at the maximm of $3,000. Comparing this 
with the situation of the War Blinded, he said: 49 


We just disagree with the placing of the totally 
blind, at $250. below that of our paraplegics, 

of cord lesions, etcetera, and I might add, sir, 

this is not only our own opinion...No, but we 

do feel that the totaily blind should be in that 
exact same category, and we arrive at it by many 
ways, and they usually counterbalance each other, 

the physical discomforts, etcetcra, that a paras 
plegic has to go through, etcetera, to start his 

day, to make him independently mobile, which he 

can by having accomplished all these things, and 

I wouldn't want to trade places with him...by the 
same token it is an entirely different way of life 
than our own, and the only way we can arrive at it, 
sir, is to put down just for one example, all the 
recreational outlets that are available to any man, 
whether it is the camera, whether it is the sketch- 
ing brush, the pencil, the ability to pick up any- 
thing and read, to do a hundred and one things , 
whether it is the racquet sports, and I would sug- 
gest that if anyone in this room is interested now 
sometime that they actually list all the racquet 
sports down one side of a piece of paper, the rifles, 
the shotguns as complete as you can make it, then put 
across the top the various disabilities, and you will 
end up with a graph if you come downthere and say: 
"Can this man do this with this kind of disability?" 
"Yes, he can." "Can the blind do it?" "No, he can't," 
and you will find if you take that column under Blind- 
ness, under total blindness, that you are going to 
have a column full of ticks, with one or two excep~ 


tions, and this is the only way we can compare disa- 
bilities. 


Mr. W,. Mayne, an executive officer of the Sir Arthur Pearson As- 


sociation of the War Blinded 


for the blind group with guidinz vision, The Table of Disabilities pe 


vides that, where blindness is assessed at 100%, as it is in the case 


» raised the question of Attendance Allowance 


+ 
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of the blind with guiding vision, Attendance Allowance of $600. per 

annum may be paid. Mr. Mayne considered that this $600. was not an 

"equitable allowance" for persons in that category. 

Multiple Disabilities Group of the National Council of Veterans Associations: 
The brief presented by these representatives of the National Council 


suggested that Attendance Allowance shold not be considered as pension. 
This brief dealt Mainly with the assessment for wTtApie disabilities * 
and the information therein concerning Attendance Allowance was placed 
before your Committee as a means of suggesting that additional pension 
for a multiple disability pension should not be paid in the form of an 


Attendance Allowance. The relevant information from the brief is quoted 


hereunder: t2 


It may be argued that the Pension Commission can award 
attendance allowance as a means of reimbursing the ml- 
tiple disability casualty over and above the pension paid 
for 100% disability. The attendance allowance however, 
is in effect an expense allowance paid to a pensioner to 
help offset the added costs of personal services required 
because of his disability. It is encumbered income and 
not to be confused with compensation for the disability 
itself. Attendance allowance is a discretionary allow- 
ance payable to any pensioner but having no direct rela- 
tionship to the extent of the pensionable disability. 
There are cases on record where a 5% pensioner quite pro- 
perly reccives maximim attendance allowance, not because 
of his pensionable disability, but because of non~-pensionable 
conditions incurred in civilian life. 


National Council of Veterans Associations iin Canada: The National Council 


brief contained a recommendation that Attendance Allowance be continucad 
for all classes when a pensioner is in hospital. The proposal ‘was made 


in the following terms: 4 


See Chapter 1), “Multiple Disabilities’ 
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In answer to a question as to the difference in the application of 
Attendance Allowance for the blind, the paraplegics and the double am- 


putec, Mr. G.K. Langford, Q.C., speaking for the National Council, stated 


as follows: 
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The mortgage payments or the apartment rent must be met. The 


That payment of attendance allowance under Section 30 

of the Pension Act be continued without reduction during 
the time that the recipient is detained in hospital under 
treatment. The attendance allowance is in effect an ex- 
pense allowance paid to a severely disabled casualty to. 
help offset the added cost of living with his disability. — 
Seldom do these costs take the form of a full-time attend- — 
ant nor would the attendance allowance be adequate to pay — 
for such ehlp if such an arrangement were feasible. Instead 
the disabled pensioner must make living arrangements that — 
minimize the-impact of his disability. This often includes — 
more expensive living accommodation to permit living with © 
a wheel-chair or crutches. It may include the cost of a ~ 
housekeeper. Most living arrangements cannot be suspended — 
when the pensioner goes into hospital if they are to be picke 
up again when he is discharged. The costs are continuous. ~ 


housekeeper, cleaning lady or handyman's services mst be 
retained. While a wife may be relieved temporarily of pro- 
viding personal care for her husband, she is not likely to — 
be able to take short term employment to maintain the family 
income. Under Section 33(3) of the Pension Act, attendance — 
allowance for the blind is paid while the blind pensioner is 
an in-patient under treatment. For the paraplegic, the al- 
lowance. is suspended when he is admitted to hospital althougt 
an equivalent allowance is paid to him through D.V.A. treat- 
ment ‘services but for a period of two months only. .. : 
We suggest that the Act be amended to provide that the at- 

tendance allowance be paid in full during the time that 
the recipient is detained in hospital under treatment. 


The difference appears to be an administrative one. The 

blind have certain services written into the Act; we (the 
paraplegics) have certain limited provisions written into 
the Treatment Regulations of the Department. No provision 
1s made for other groups, so far as I know. We think they 


should be all treated alike and it should be written into 
the Act. | 


These have been dealt with piece-meal, in the past, we thi 
not satisfactorily, and we think it should be cleaned up, P 
into the legislation; and any recipient of Attendance Allo 


should be paid in full while he is detained in hospital unc 
treatment. | 
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The War Amputations of Canada: This Association, whose membership in- 
cludes persons who have lost total eyesight for causes arising out of 
military service, dealt extensively with the question of Attendance 
Allowance for the war blinded, and Suggested it was necessary to review 
the amount of Attendance Allowance paid to those veterans who are pen- 
sioned for the loss of total eyesight with a view to having this in- 
creased from the present $2,750. to the maximum allowance under the Act 
of $3,000. 

The brief suggested that full cognizance had not been taken of the 
need for assistance of another person or persons in the daily life of 
the peut blind and provided information from a study carried out by 
the Association, as follows: 4 


Impact of Television: The television set had complicated 
the problems of the war blinded as they could not enjoy 
this medium of education and entertainment; also it has 

a serious affect on the blind person's relations with 
sighted persons in that the watching of television was 
not an experience which could be shared by the sightless 
and sighted persons. 


The Jet Age: What was termed the "speeded up" process 

of living had produced complications for a blinded person 
as he was deprived of the personal use of many modern 
conveniences (automobiles, pleasure boats, etc.) Dependence 
of the modern age upon conveyances and appliances which 
require the faculty of sight indicated a serious handicap 
for the war blinded. 


The Role of the Spouse: The wife of a blinded person mst 
necessarily devote considerable time and energy to the care 
of her husband, at the sacrifice of other social contacts 
and interests of her own. Also, because of this requirement 
she was unable to engage in outside employment. This de- 
prived the family of additional income while the husband 
was alive. It also affected the earning potential of the 
wife, should the husband pre-decease her. 


alo 
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Employment of the Blind: A survey had shown many of the 


The brief examined the relationship between the problems of the 
war blinded and the qualifications required in the Table of Disabilities 
for Attendance Allowance. This information is set out below in an ab- 


breviated form: 


members were employed as canteen operators. Many were 
employed in low paid occupations of relatively minor 
responsibility. The ability of the blind persons to 
compete in the labour market (with automation, labour 
saving devices and the dependence on correspondence 
and written instructions) added to the difficulties of 
the blind. 


(a) Dressing and undressing, including the keeping of 
oneself ordinarily presentable, of washing, shaving, 
bathing, etc. 


The blind were stated to be at an extreme disadvantage 
in this regard, as evidenced by reports of sighted 
members of the Association who had accompanied blinded 
persons on travel, and had attended them in their homes 


(b) Feeding oneself - as prohibited by loss of both hands 
or arms or extreme weakness. 


The brief stated that the blind would not qualify 
under this qualification as set down in the Table of — 
Disabilities. The brief suggested, however, that 
cognizance had not been taken of the special problems 
of the blind and in particular with regards to the 
preparation of meals. 


(c) Attending to wants of nature. 


The brief sugsested that, in assessing this re- 
quirement in the Table of Disabilities, the Pension 
Commission gave full weight to the difficulties faced 
by a pensioner who had lost the use of arms or legs 
but had not understood the problems of the blind in 
this regard. The brief stated that the difficulty 
for the blind may come in the first instance, in lo- 
cating the facilities. Also the question of embar- 
rassment and sensitivity were important. While a 
blinded person may be able to use facilities in his 
own home with little or no attendance, when in a 
Strange environment he is completely dependent on th 
assistance of others. : 


e 


In the concluding remarks in this section of the brief, the Association 


stated: 
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(d) The ability to get out of doors and to take suffi - 
cient exercise to maintain normal health. 


The brief suggested that the movements of the blind 

in this category were "extremely limited". The 

brief stated that sighted persons had been conditioned 
to "marvel at the abilities of the blind to negotiate 
traffic", but the severity of the disability was greatly 
hndeFrated, perhaps because of the insistence of the 
blind heme Wes on maintaining their independence. The 
brief stated that this was a worthy and necessary ob- 
jective and that a close study of the situation would 
indicate that blind persons were severely handicapped 
in moving about outdoors without the assistance of a 
sighted person. 


(e) Protection from danger incident to ordinary environment. 


The brief suggested that the risk for the blind in 

this category was a severe one, citins numerous ins- 
tances including jeopardy from electric shocks, burns 
from open flames or heated coils and injuries sustained 
from falls, contact with obstructions, glass etc. 


The maximum classification in the Table of Disabilities 

is that of "Constant", which means in effect that the 
pensioner requires constant attendance. It is suggested 
that the Commission has failed to place the blind in this 
category for the simple and obvious reason that the blind 
themselves have been reluctant to lay stress upon their 
needs in this regard. This reluctance was even more pro- 
nounced when the official title given by the Commission 
was "helplessness allowance" which was naturally distaste- 
ful to the blind themselves. 


It is considered that the "acid test" as to whether or 
not a blind person is in need of constant attention would 
be to consider his situation if he were required to live 
alone. A partial list of the wants, needs and require- 


ments which he could not provide himself includes: 


Preparing meals. 

Shopping. 

General Housekeepins duties. 
Washing and ironing. 

Protection from hazards in the home. 
Personal Maintenance. 


Household Maintenance. hes 
Assistance with the use of bathroom facilities. 
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Dressing and selection of clothes. 
Reading of mail. 

Provision of transportation. 
Safekeeping of monies. 

Banking. 


A close study of the definitions used in the Table of 
Disabilities to set out the need for attendance appears 
to indicate beyond doubt that the Commission, perhaps 
understandably, has been thinking in terms of physical 
disablement of the extremities of the body. A blind 
person, unless a multiple disability casualty, will nor- 
mally be sound of mind and limb, but his need for ate 
tendance is as great as the paraplegic or the mltiple 
amputation case, even though such needs are somewhat 
different in nature. 


Finally, it is suggzested that the Canadian Pension 
Commission has placed too mich emphasis on the fact that 
many seriously disabled pensioners have wives who are 
able to furnish nursing, household and personal care. 
Certainly, if the blind pensioner is in the position 
of having to hire an attendant and companion, the cost 
would be far in excess of the maximum attendance al- 
lowance of $3,000. per annum. It is assumed that there 
is no intention in the legislation that a saving of | 
Government funds should be affected simply because a 
blind pensioner has a wife who is willing to provide 
some of the requirements that normally should be paid 


for by the Government over and above war disability 
pension. ; 


The War Amputations brief made reference also to certain categories 


a 


of amputee as explained below: 2” 


Double Arm: The Association considered that the Attendance 


Allowance of $2,000. was not sufficient. It was contended that a double 


arm amputee should be placed in the AIMOST CONSTANT category with a 


minimum Attendance Allowance of $2,750. This recommendation was based | 


on the views of the Association as expressed hereunder: 


(1) Dressing and undressing: A double arm amputee requires | 


assistance to put on his prosthesis and for dressing, 
undressing, washing, bathing, etc, 


(41) Feeding oneself: Although, with certain utensils, a 
double amputee can convey food from the table to his 
mouth, it is generally accepted that this "necessity" 


includes the preparation of foo 
d 
matters in this area. and other Telatiye 
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(iii) 


(iv) 


(v) 


Attending to wants of nature: It goes without saying 
that the double amputee is in need of full attendance 
in this regard. 


Ability to get out of doors to maintain normal health: 
A double arm amputee can, of course, get out of doors 
by himself. It is generally accepted, however, that 
this "necessity" includes more than the mere fact of 
being out of doors....and it stands to reason that the 
double arm amputee can participate in sports and re- 
creation only with great difficulty. 


Protection from danger incident to ordinary environment: 
It is felt that this particular "necessity" is misunder- 
stood by the Pension Commission in respect to double arm 
amputees. Admittedly they can generally be considered 
as mobile, but there are many instances where the loss 
of arms places them in the greatest possible danger. For 
example, they cannot use their arms in the ordinary way 
to ward off crowds, animals, etc. They cannot turn off 
taps, open doors, unplug electrical appliances, press 
buttons or do many other hundreds of small things which 
other persons do with their arms. It is not intended 

to go into great detail in this area and the situation 
of the double arm amp can perhaps best be summed up, in 
respect to danger, by pointing out that without hands 

he cannot "grab hold" of stationary objects for support. 
This is something which a normal person does hundreds 

of times a day, going downstairs and so on. 


Double Leg Amputee: The Association suggested that the Attendance 


Allowance requirements of the double leg amputee were similar to those 


. ; : 18 
of the paraplegic in many ways. Their brief stated: 


It is considered that the minimum Attendance Allowance 
for this category should be $2,)00 per annum. He can 
qualify, in all respects, under the "necessities" set 
out in the Table of Disabilities for qualification for 
Attendance Allowance. He may not be in the ALMOST 


CONSTANT category of $2,750 but he is far in excess of 


the INTERMITTENT ATTENDANCE category of $1,500. 


The following comments may be helpful in regard to the 
necessities" in the Table of Disabilities: 
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(i) Dressing and undressing: He must first get into 
his prosthesis. Then he requires considerable at- — 
tendance in the matter of dressing and in his daily 
ablutions. He mst be lifted in and out of bathtubs — 
and generally requires full assistance in keeping 
himself presentable. 


(ii) Feeding oneself: Although he has no difficulty using 
ordinary eating utensils, he could not be expected to 
carry out the many household chores in regard to the 
preparation of food, and general operation of the 
kitchen. 


(iii) Attending to wants of nature: Many double leg am- 
putees require considerable help in this matter. 


(iv) Ability to get out of doors: Many double leg amputee: 
mist use a wheelchair. They cannot take normal re- — 
creation and require full attendance in order to enjo, 
a modicum of outdoor living. 


(v) Protection from danger incident to ordinary envi- 
ronment: It goes without saying that the double Lega 
amputee is in a very serious situation in this respec! 
His mobility in many instances is reduced to practi- 
cally nil. He cannot get out of the way of automobil 
people, animals, etc. A study of his situation will 
bring out many other instances. It is perhaps suffi- 
cient to sum up on this point by pointing out that if 
he is in a wheelchair, he is at the merey of the mobil 
world. If he is on crutches, he is in constant dange 
of falling and incurring further injury. 


Double Syme's Amputation: The Attendance Allowance is set out in 


the Table of Disabilities for double Syme's (at the ankle) amputations, — 
at $600 and for one lower limb and one Syme's at $900. In contrast, the 


Attendance Allowance for loss of both limbs above the Syme's but below 
the knee is $1,500. 


Under the date of December 22, 196, the Pension Commission amended 


the Table of Disabilities to provide an increase in the assessment for 


the Syme's amputation from LO% to 50% (i.e., the same assessment as for 


a double leg amputation), 
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‘This Association pointed out that the disability known as Syme's 
amputation carries the same Pension assessment asa below-knee amputation, 

having been increased from forty to fifty percent, by Pension Commission 


decision of December 22nd, 196. Their brief stated: 19 


vo, ctl of Attendance 
Allowance, the double bi-lateral oymes, and the double 
leg amputee with one Symes and one be Low-knee amputation, 
should qualify for the same Attendance Allowance as the 
double below-knee amputation. It is recommended, there- 
fore, that consideration should be given to ‘increasing 
the Attendance Allowance for Symes to the same level as 
that paid for below-knee amputees. 


Purpose of Attendance Allowance 


The War Amputations of Canada suggested that there was a need to 


oO 


It would appear, therefore, that in Pe Sore G sab tuba 


clarify the policy under which Attendance Allowance was granted. This 


Section of its brief is quoted hereunder : 7° 


Section 30(1) of the Act should be clarified, or in lieu 
thereof a Statement of Policy should be issued by the 
Minister to the effect that Attendance Allowance is not 
part of pension, and is awarded solely for the purpose 

of providing financial compensation to the pensioner where 
attendance is required for the performance of household 
and other duties which the pensioner cannot perform for 
himself due to physical disablement; or to compensate the 
pensioner for special requirements in the home, more ex-~ 
pensive accommodation, etc. 


It should also be recognized that, if the pensioner has 
not been required to engage the services of an attendant 
by reason of the fact that his wife or a member of his 
family performs these tasks for him, the Attendance Al - 
lowance should still be considered as encumbered income 
paid for the specific purpose of compensating the pen- 
sioner in respect of the financial liability created for 
the need for such attendance. It is necessary to consider, 
in such tases, if the wife or other member of the family 
were not required to provide attendance, such wife or 
Other members could conceivably engage in outside em- 


ployment. 
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Reference is made to the wording in the Pension Act, 
Section 30(1) wherein it states that a pensioner is en- 
titled to "an addition to" his pension. This can pre- 
sumably be taken to mean that Attendance Allowance is 
not intended as part of his pension, but only as sup- 
plemental thereto. This interpretation is based on the 
fact that where, in the Act, additional pension is in- 
tended, it is described specifically in those words. In 
this regard attention is directed to Schedule A and B 
where pension for dependants is set out as "additional 
pension", 


HISTORY 


r J 5 iJ « * 
The first reference regarding the provision of a special ial« 


lowance for attendance was in the Pay and Allowance Regulations 


of the Department of Militia and Defence of September 1st, 1914, which 


read as follows: 


lhe 


21 


To those, up to and including the rank of lieut- 


enant, who are totally disabled and in addition 


are totally helpless so far as attendance to their 
physical wants are concerned, a further allowance 
may be made of an amount not exceeding $250.00 a 
year, but such special allowance shall be subject — 
to annual review. 


Further provision was made in the Pension Regulations of 1916, 


as follows: 


lhe 


In the original Pension Act of 1919 provision was made as follows: 


27(1) 


27 (2) 


22 


To those up to and including the rank of Sub- 
Lieutenant (Naval) Lieut. (Militia) who are toatally 
disabled and who in addition are helpless so far as 
attending to their physical wants is concerned, a 
further allowance may be made of an amount not ex- 
ceeding three hundred dollars a year such special 
allowance shall be subject to review from time to 
time. This allowance may, in the discretion of the 
Commissioners, be awarded to any totally disabled 
pensioner although such pensioner is not entitled to 
a Class 1 pension. . 


A member of the forces holding the rank of Sub- 
Lieutenant (Naval) or Lieutenant (Militia) or a 
lower rank who is totally disabled and helpless 
whether entitled to a pension of Class One or of 

a lower class and who is, in addition, in need 

of attendance, shall be entitled, if he is not 
cared for under the jurisdiction of the Department 
of Soldiers! Civil Re-establishment, to an addition 
to his pension subject to review from time to time, 
of an amount in the discretion of the Commission not 
exceeding four hurldred and fifty dollars per annum. 


If such a member of the forces holds the rank of Lieut. 
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Commander (Naval) or Major (Militia) he shall be entitled 
to an addition to his pension not exceeding ninety dollars 


per annum, and if he holds the rank of Lieut. (Naval) or 
Captain (Militia) he shall be entitled to an addition to 


his pension not exceeding three hundred and fifty dollars 


per annum. 


19 


1916 


1919 


65) 


HISTORY 


The annotation ™ prepared in connection with these sections referred 
only to the amounts, and provided no explanation concerning the purpose 


of Attendance Allowance. 
The Parliamentary Committee on Pensions Regulations 1919, which was 
appointed under date of March 3rd, 1919, to "consider the question of 


pensions and pensions regulations and prepare a bill for consideration of 


the House of Commons"! 9 -»viewed and "ordered extended on the records" 

a letter from Mr. E,II], Scammell, Assistant Deputy Minister of the Departmen 

of Soldiers! Civil Re-establishment addressed to the Honsei tite N.W. Rowell, 

K.C., President of the Privy Council, dealing with the basis of Attendance 

Allowance. This letter is reported hereunder in its entirety. at | 
Department of Soldiers! Civil Re-establishment 


Ottawa, March 29, 1919. 


The Honourable the Minister: 


In view of the consideration which is now being viven 
to the subject of pensions by the special Committee of 
Parliament, I desire to bring to your notice a situation 
which should, I submit, be dealt with by that Committee. 


Owing to the fact that the term "total disability" is 
now given a technical meaning there may be, and often igs 
a decided difference between a man with a total dis- 
ability and a totally disabled man. In the table of 


there are numerous injuries which entitled a man to 100 
Percent pension, known as a total disability pension. 
In some of these the man is totally disabled, in other 
words cannot earn anything, while in the others his 
¢arning capacity may not be diminished at all. To il- 


If he is bed-ridden he may be given an additional $300 
Per year, making a total of $900 per year, If, however, 
he is not bed-ridden, though he cannot work at all he 

is entitled only to $600. On the other hand a man who 
has lost all his fingers or all but one finger or both 


HISTORY 
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hands, or a man who has lost his both hands or any two 
extremities, is entitled to the same pension. The result 
is that some men are drawing total disability pensions, 
who are able to earn as much as before enlistment, while 
others are drawing exactly the same rate who are unable 


to work at all. 


The problem of incurables is likely to be a serious one 
for this Department unless adequate provision is made 
whereby these men can reside at their homes under the 
care of their relatives. 


A totally disabled man with a wife and two children is 
entitled to $89 per month while he is undergoing treatment 
by this Department if he lives in an institution, or $113 
per month, if he is residing at his own home. The same 
man when he is pensioned would receive $80 per month, 
while living at his own home, unless he is bed-ridden, or 
otherwise requires the services of an attendant, when he 
would receive $105. The result is that it has been neces- 
sary for this Department either to carry a number of men 
on strength for pay and allowances or to place them in a 
hospital. The latter is a much more expensive procedure 
and should be avoided unless absolutely necessary. 


The number of men who are totally disabled is not likely 
to be large, and I know that it is your wish that adequate 
provision should be made for them and their families. I, 
therefore, sugzest that there should be special provision 
made regarding pension for these men. According to the 
present regulations I have shown that a totally disabled 
pensioner, not requiring an attendant, receives $80 per 
month only, for his own maintenance and that of his wife 
and two children. If he were dead the wife and two child- 
ren would be entitled to $62 per month, so that the man 
himself is supposed to live on $18 per month. The same 
ratio, providing $18 only for the man runs through the 
whole list, starting with the man and wife without children. 


In order to meet the situation I suggest that an allowance 
should be made for the wife and children on the same basis 
as though the man were dead, as is done in the case of an 
insane man, and that the man himself, when living at his 
own home, should be granted $50 per month for his own 
maintenance, or if he requires an attendant $75 per month. 
Even this latter figure is a good deal less than it would 
cost to maintain him in a home for incurables. 


Those maintained in homes for incurables should also be dis- 
charged and pensioned, practically on the same basis as an 
insane man. The wife and family, if any, should Eaoeeve a 
pension equal to what they would have received if the man 
had been killed, and he should in addition to his mainte- 


nance be given, say $10 per month. 
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It would be preferable for this matter to be handled 
by the Board of Pension Commissioners, but if any con- 
fusion would result it may be desirable for this De- 
partment to ask Council for powers to carry out the 
proposals. 
(sgd) E. H. Scammell. 

Your Committee noted particularly the view expressed by Mr. Scammell 
to the effect that the term "total disability" had a technical meaning 
and that there was a "decided difference between a man with a total dis- 
ability and a totally disabled man". He used the Lllustration that a 
pensioner who was bedridden was entitled to the same 100% pension as 
another pensioner who had lost both his hands. 

Mr. Scammell then dealt with what he called "the problem of the 
incurable" and stated that, if it was necessary to retain them in hos- 
pital, it would be a "much more expensive procedure" than to allow them 
to reside in their homes and pay them an extra allowance. He sugrested 
that a pensioner so disabled "should be granted $50 per month for his 
own maintenance, or if he requires and attendant - $75 per month". 


He then stated: 


Even this latter figure is a good deal less than it 
would cost to maintain him in a home for incurables. 


The Parliamentary Committee of 1919 instructed that this letter be 
recorded in its minutes. Accordingly your Committee presumes that it is 
the basis for this provision in the legislation and that Attendance 
Allowance can Properly be regarded as an additional payment to provide 


servi a * - 1 * * ° *. * * hd 
ces in the pensioner's home in lieu of maintaining him in an 


institution. 
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Attendance Allowance for Blindness 
he Tcl 
The provision under which Attendance Allowance for blind pensioners 


can be continued when they are undergoing hospital treatment or are en- 


1936 


titled to hospital allowances was enacted in 1936, The annotation to 
the Act provided no explanation or reason for this provisione However, 
these reasons were brought out in the memorandum from DE. H.dJ. Richardson 
of the Medical Advisory Branch of the Commission, addressed to the Com- 
mission under date of October 15, 1964, excerpts of which are quoted 


hereunder: 2? 196), 


(i) The talking book machine and radio - The man who cannot 
read can listen only to conversation and a ward radio 
which may have objectionable programmes. Volunteer 
readers are available only for a very short pervod "oF 
any week. leading braille is slow, exhausting, and 
often impossible. A pensioner for blindness is supplied 
with a talking book machine at D.V.A. expense, under an 
official agreement with the C.N.I.B. The machine which 
can be operated by the blind plays disc or tape-recorded 
material obtained on loan from the C.N.I.B. Library. 

The man not pensioned for blindness has no such Paents 

A machine may be loaned or given him as an act of charity, 
which the independent man resents and sometimes refuses. 
Blind Attendance Allowance would permit purchase of a 
machine and help maintain morale. The same would apply 

to a radio with earphone, F.M. or otherwise, which would 
greatly augment the listening hours and choice of programmes. 


(ii) Minor comforts such as tobacco, candy, special foods, 
clothing, etc., help preserve morale. Occasional gifts 
from Legion or Red Cross are a poor substitute for 


independence. 


(iii) Treatment regulations made no provision for the expenses 
of persons wishing to visit the blind man in hospital. 
Blind Attendance Allowance facilitates regular visits 
by those who are unable to come at their own expense. 


(iv) The conduct of business transactions, whether involving 


legal services or not, is a problem to those who cannot 
i 


read correspondence or documents. The hospital Welfare 
Officer helps out, but if special service is required it 
should be possible for the blind pensioner to pay for it. 
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(v) When voluntary services are performed by fellow patients 
or staff, beyond the call of duty, the pensioner remains 
a debtor if he cannot express his appreciation with small 
gifts from time to time. 


(vi) A man on Treatment Stength who has a reasonable expecta- 
tion of returning to his home presents his family with 
the problem of finding suitable accommodation. His 
blindness, often with other factors, makes at the least 
a severe strain on his memory re the location of hazards — 
and conveniences, and makes him temporarily or permanen- 
tly more dependent than before. The family cannot make. 
rational plans for housing without an estimate of income, 
and the income from Blind “ttendance Allowance cannot be 
known until the Commission has made an award. It is evi-- 
dent that in some circumstances the amount awarded for 
Blind Attendance Allowance will make a great difference 
in the family's ability to obtain accommodation commen- 
gurate with a blind man's special needs and problems. 


The amounts provided in the Pension 4ct for Attendance Allowance 
have been increased by Parliament from time to time. Within the provi- 
sions of the Act, the Pension Commission has made a number of important 
changes throughout the years in regard to the maximum amount for blindne: 
These are detailed below: 


Maximum Allowance Maximum Allowance Permitted 


Date under the Act__*° f8i“loss of sight of both eyes ' 
Sept. 2, 1919 ee ®) > 200. 
July 20, 1920 750. 350. 
Oct. 1, 197 1,00. 960. 
July 1, 1957 1800, 1200. 
March 10, 1960 1800, 140 * 
Sept. 1, 196) 3000. 2750. 


i rl a A a —_— ee eee 
~ 
— a) at cent week) (semen, ame (mune. conte” somsar Mise) sein meee) isin ieee  oeee eens aa eeeet 


* This placed the allowance for the blind at more than 2/3rds of the 
total Attendance Allowance for the first time. 


HISTORY 
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Attendance Allowance for Paraplgia 


The Canadian Paraplegic Association made representations, on 


March 5th, 1917, to H.A.L. Conn, Acting Chairman of the Pension Com- 


mission, requesting the continuation of Attendance Allowance for para- 


pl*gics who undergo periods of hospitalization. 


Mr. Conn advised the Minister of Veterans Affairs in a letter of 


the same date, as follows: # 


I suggested that this problem might be met by an amend- 
ment to the treatment regulations, whereby some additi- 
onal allowance might be made to this class while undergoing 
short periods of treatment in a departmental hospital,and 
referred them to Dr. Warner to discuss that aspect of the 
Situation. I feel that it is highly inadvisable, if not 
impossible, to amend the Pension Act by Order-in-Council 
when Parliament is in Session. It is also undesirable 

to throw the Pension 4ct open for amendment so soon after 
the recent Parliamentary Committee on Veterans Affairs. 
The suggestion which I have made, if practicable, would 
obviate the necessity of such action being taken. 


On March 21st, 197, Dr. W.P. Warner, Director-General of Treatment 


Services, made a submission to the Deputy Minister in which he stated, 


as follows: 


33 


Representations have been made by the Paraplegic Asso- 
ciation through its President, Mr. John Counsell, and 

by the staffs of the paraplegic special treatment centres 
to the effect that satisfactory rehabilitation and pro- 
gress of paraplegic patients is beins adversely affected 
by the fact that the Helplessness Allowance * authorized 
by the Canadian Pension Commission is stopped during 
periods of hospitalization. 


Practically all paraplegics at fairly frequent intervals 
have to be returned to hospital for investication and 
treatment. These periods in hospital run froma few days 
up to 3 to weeks. These patients generally have jimi- 
ted incomes and have made arrangements for attendance 
and incurred other financial obligations which mst be 
carried out during the periods of hospitalization. 


ee 
ee ee 


*# Helplessness Allowance now known ae Attendance Allowance. 
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The matter has been fully discussed with the Chairman 
of the Canadian Pension Commission who has recommended 
to the Minister that it is not expedient to amend the 
Pension Act at the present time. 


The Minister has approved the principle of making a 
special treatment allowance equivalent to the Help- 
lessness Allowance which is discontinued. It is, there- 
fore, recommended that treatment regulations according 
to P.C. 65, as amended, be further amended to autho- 
rize the payment of a special treatment allowance equi- 
valent to the Helplessness Allowance for each specific 
case during any period of hospitalization up to a maxi- 
mum of two months. 


Under date of 11th April, 1947 Order-in-Council P.C. 1362 was ap- 
proved, authorizing insertion of the following clause in Treatment 
Regulations. # 


A former member of the forces or other personwho is 
in receipt of an additional pension under subsection 
(avor (2) om demtton On catutiet mersaun come: because of 
paraplegia may on admission to hospital be awarded in 
addition to the allowances, if any, authorized under 
the provisions of this Order in Council, for a period 
not exceeding two months, an Allowance not exceeding 
such addition to pension. 
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a 


(80) 


( 81) 


( 82) 


( 83) 


That the Pension Commission prepare a special list of 


x Proposed 
"necessities" in repard to the qualifications for Attend- Revision in 


Mmecessities" 
ance Allowance for blinded persons, for inclusion in the For the blind 
Table of Disabilities; and that emphasis be given to the 
special problems of the blind in respect to: 

1. Constant companionship 

2. Recreational activities 

3- Transportation 

4. Communication by the written word and by the 
spoken word bearing in mind that facial 
expressions and hand signals are meaningless, 


to this group. 


That the totally blind whose helplessness is the result 


Blind to be 
of a pensioned condition be placed in the CONSTANT Rated at 
CONSTANT 
category in the Table of Disabilities which, at current i ae 
rates ,is $3000. per annum. 
That the Act be amended to provide that Attendance . 
Need to be 
Allowance be paid to pensioners only if their need of Conditional 
Upon 
attendance is conditional, wholly or in part, upon a Pensionable 
Disability 


pensionable disability. 


That revision be made in the special categories for 
Revisions in 


Attendance Allowance for amputees under the Table of Special 
Categories 


Disabilities as follows: 
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orien ce ete oe ee a Amount recom~ 
Amount Rate mended under 

Disability Present Rate now paid recommended existing rates 

Loss both arms 2/3rd CONSTANT $2,000. 11/12th CONSTANT $2,750. 

above elbow 

Loss one arm 2/3rd CONSTANT $2,000. 5/6th CONSTANT $2,500. 

above elbow; 

one below 

Loss one arm 3/5th CONSTANT $1,800.  2/3rd CONSTANT $2,000, . 


above wrist 
and one leg 
above knee 


Loss one leg 1/2 CONSTANT $1,500. 11/20th CONSTANT. $1,650. 
above knee 
and one below 


(8) That, for the purpose of Attendance Allowance, the Syme's 
. Syme's 
Amputation be considered the same as a below the knee Amputation 


ame as 
amputation. Below knee © 


(85) That Section 33(3) of the Act be amended to provide 


Attendance 
continuation of Attendance Allowance while in hospital Allowance 


To Continue 
under treatment or care from the Department of Veterans onstant 


In Hospital 


Affairs for all pensioners in receipt of Attendance 
Allowance in the CONSTANT classification (i.e., maximum 
allowance $3000. per annum at current rates) 


(86) That the Act be amended to provide that Attendance 
Attendance 
Allowance in payment for all classifications below the Allowance 


To Continue 


maximum classification of CONSTANT be continued for a [wo Months # 
Classes Belc 
period of two months when the pensioner is in hospital CONSTANT Whe 


In Hospital 
under treatment or care from the Department of Veterans | 


Affairs, 
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| io calle ecole fintalscllieeldeehealadodahded 


[Qe That the Act be amended -to State unequivocally that, 


Attendance Allowance be not considered as part of Attendance 
lowance 
pension paid in compensation for loss of earnings, Not Part 


Of Pension 
or for other compensable handicaps circumscribed 


in Chapter 1) hereof ‘ealing with Multiple Disabi- 
ities, and that such be paid for the specific purpose 
of indemnifying the pensioner for additional costs for 
attendance and other special requirements of his 


disabled condition. 
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Attendance Allowance for the Blind 


Your Jommittee considers that the "necessities" set out in the 
Table of Disabilities to describe the qualifications for Attendance 
Allowance are satisfactory in regard to those disabilities which in- 
volve impairment of mobility. These encompass the acts of dressing, 
feeding oneself, attending to the wants of nature, taking exercise and 
protecting oneself from danger, as they apply to persons who have suf- 
fered severe loss of physical capacity. Your Committee suggests, 
however, that these necessities do not take into account the special 
problems of the blind. For this reason your Committees proposes that 
a special list of necessities be devised by the Pension Commission to 


comprise areas which are peculiar to those who have lost their Sight. 


These should include: 


Companionship: This area is of prime importance to a blind 
person as he cannot read or watch televi- 
sion, and he is completely dependent upon 
someone else in a way which is difficult 
for sighted persons to understand. 


Recreation: The needs of a blind person in this area 
arc completely dependent upon the provi- 
sion of special equipment and, very often, 
require the services of a personal attendant. 


Transportation: Most blind persons are completely immobile 
without the services of a personal attendant. 
Moreover, this person mst have experience 
at directing the blind and the task cannot 
be normally left to those whose services 
could be engaged on a day-to-day basis. 
Communication: The blinded person requires special attend- 
ance in the matter of communication, as he 
cannot read the written word excent in 
Braille, the learning of which can be most 
difficult for somo. ‘he blind have numerous 
other disadvantaszes in the field of communi-— 
cation and often require the assistance of 


another person for instructions, correspond- 
ence, etc, 
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The Table of Disabilities Provides two separate groupings = one 
for those whose need for attendance results from a pensioned condition, 
and one for those whose need results from a disability other than the 
one for which pension is paid under the Act. 

Your Committee considers that some re-alignment of Attendance 
Allowance for the blind is necessary and suggests that, on the basis of 
the special list of needs, those blinded by a pensioned disability could 
be accorded the maximum Attendance Allowance permitted under the Act. 

At the Same time your Committee questions whether it is justifiable 
to continue to pay Attendance Allowance for blindness, where it is a non- 
pensioned condition. Attendance Allowance now in payment for those whose 
blindness is non-pensioned should not be reduced or cancelled. Your 
Committee does Suggest however that, in fyture, Attendance Allowance 
for non-pensioned conditions of blindness should be paid as a matter of 
right, only if the requirement is conditional upon the pensioned condi- 
tion as explained hereunder. 

Attendance Allowance Only if Need is Conditional Upon Pensionable Disabilit 
eed 18 vonditional Upon Pensionable Disability 

The Act states that Attendance Allowance may be paid where a pen- 
Sioner is totally disabled and helpless, whether he is entitled to a 
Pension of 100% or lower. This has been interpreted by the Pension Com- 
mission to mean that the maximum Attendance Allowance of $3000. may be 
granted to a person even when the pensionable disability has been asseg- 
Sed at less than 5%. An example quoted in the brief from the Multiple 


| : i. 
Disabilities Group (and verified by your Committee), is as follows: 
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A five percent pension was awarded in respect of a gun- 
shot wound in the right ankle. Subsequently the veteran 
became 100% disabled from a non-pensionable hemiplegia 
and received the maximum Attendance Allowance. 


This policy was outlined by the Pension Commission in Routine 
Instruction No. 107 dated October 16th, 196, an excerpt of which reads 
as follows: 3% 

Under the British Ministry scheme Helplessness Allowance 
may only be paid for the pensionable disability, whereas 
under the Canadian scheme, Helplessness Allowance can be 
issued although the condition causing the helplessness 
is not related to the pensionable disability or attribu- 
table to service. 


Your Committee does not criticize the interpretation of the Pension 


Commission which has permitted payment of Attendance Allowance in the 


pas’ in cases of this nature. It is suggested, however, that the Pension 
Act now be clarified to provide payment for Attendance Allowance where 
the need thereof is not the result of a pensioned condition, only if 
this need is conditional upon a pensioned condition. In order that the 


recommendation may be fully understood, the following hypothetical ex- 


amples are cited: 


(1) A pensioner is in receipt of 10% pension for gunshot 
wound to his right hand. He later undergoes amputation 
of both legs due to disease for which there is no pension 
entitlement. The need for Attendance Allowance arises 
out of the amputation of his legs and this need is not 
conditional upon the disability which arose from gunshot 


wound. Hence, there is no justification for payment of 
Attendance Allowance. 


(2) A pensioner is in receipt of 80% pension for amputation 
of a leg due to gunshot wound. In the post-discharge 
period he suffers a cerebral vascular accident leaving 
him paralyzed on his right side, with the result that 
he requires Attendance Allowance. The need for this 
Allowance is derived directly from his vascular disease 
which is non-pensionable but is conditional upon the li- 
mitation involved in the loss of his leg. Therefore, 
Attendance Allowance would be justified. 


bt 
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Your Committee does not suggest that awards of Attendance Allowance 
already in payment under the existing procedure of the Pension Commission 
be chanced. At the same time, it seems inescapable that the intent of 
the original legislation was to permit the payment of Attendance Allow- 
ance only where there was a need for attendance arising out of a pensioned 
condition, but where that condition did not necessarily result in an as- 
sessment at that time of 100%. In all Likelihood, the intent was to 
cover those assessments which were close to but not quite at the top 


of the bracket, 


when Attendance Allowance was first introduced in the Act the pensioner 


who had several disabilities, the combined total of which exceeded 100%, 


could not reach the maximum assessment of 100%, as the Commission policy 
was to deduct the highest pension rating from 100%, and to base subsequent 
ratings on the remaining portion. 

An explanation of the policy in this regard was given in the Report 
of the Royal Commission on Pensions, 1922-2), as follows: 2” | 


Another reason advanced for revision of the Disability 
Table is that. frequently, under the present practice, 
only 80% or 90% is awarded for more than one amputation 
(referred to as miltiple disabilities) where the total 
of such disabilities, estimated separately is over 100%. 
The method by which a rating of less than 100% for these 
cases is arrived at may be theoretically correct, but 
has given rise to considerable complaint. Take the case 
of the man with two legs off, one at the knee and the 
other below the knee. The former entitles him to 60% 
pension, the latter, 0%, a total of 100%. the Disabi- 
lity Table provides for "Loss of two extremities, up 

to 100%" but this maximim is seldom allowed. tlhe pen- 
sioner is told: amputation of one leg at the knee entitles 
you to 60% therefore, you are now only 0% fit. Amputa- 
tion below the knee entitles you to 0% but as you are 
already only 0% we will allow 0% of the remaining )0% 
which is 16% and 16% added to 60% is 76% - say 80%. 


COMMEN'! 

This policy was revised by the Commission in an Amendment in the 
Table of Disabilities on October 20th, 195, and provides: 8 

Where more than one pensionable disability exists, the 

combined assessment will be based on the combined dis- 


ablement as a whole, but in no case will assessment 
exceed 100%. 


When the separate pensionable disabilities are the result 
of wound, injury or disease and confined to, either the 
extremities, the eyes, the ears, or vital organs, and the 
disabilities have entirely independant functional effects, 
extreme care will be exercised in assessing each disability 
separately, ‘and the composite assessment will be the arith- 
metical sum total. 


There is no evidence to indicate that Attendance Allowance was to 
be paid for helplessness which was not the result of a pensioned condi- 
tion. However, in the absence of specific direction in the legislation, 


the Pension Commission is not to be criticized in the view of your Com- 


mittee, for extending this Allowance to persons in receipt of only a very 


small pension, and where the need for the Allowance was in no way connecte 


with a pensioned condition, 


However, your Committee cannot see the logic of the continuation of 


the existing interpretation. It is realized that the acceptance of its 


recommendation in this regard would result in less favourable coverage 


under the Pension Act for those in receipt of small pensions, where a con- 


dition of helplessness cannot be considered as conditional upon the pensi 


condition. Notwithstanding, there seems no justification for the use of 1 


ension Act to provide financial assistance to such persons, bearing in m 


that Attendance Allowance is presumably intended ian means of supplement 
financial aid for those suffering from severe forms of disability which a 
related to service. 
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Those in receipt of smal] pensions who subsequently become help- 
less by reason of a non=-pensioned condition can presumably be assisted 
through the means of other legislation. Also, there is a possibility 
of assistance for them by means of the compassionate pension provision 
under Section 25 of the Pension Act. 

Your Committee, in its comments herein on the matter of Attendance 
Allowance, points out that age in itself cannot be a determining factor 
in qualifying for an award for Attendance Allowance. It is suggested 
however, that where the requirement for an attendance allowance is con- 
ditional upon a pensionable disability, the Pension Commission should 
take into account mental or physical impairment as one of the factors 
contributing to the need for attendance, 

Special Categories of Amputee 

Your Committee considers that some re-alignment is necessary in the 
BA oir of Attendance Allowance for special categories of amputees as 
set out on Page 22 of the Table of Disabilities of the Pension Commission. 

It is suggested that Attendance Allowance for an amputation of both 
arms above the elbow should be placed in the ALMOST CONSTANT category 
which, under current rates, would provide an allowance of $2,750. 
Provision should b= made for intermediate groups of amputee for which 
no special category has been made in the Table of Disabilities, These are: 

Loss of one arm above the elbow and one below the elbow, 
Loss of one arm above the wrist and one leg above knee. 
Loss of one leg above the knee and one below knee. 


This would provide a more equitable basis for payment of this allowance, 


commensurate with the physical loss. 
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Attendance Allowance - Syme's Amputation 


Your Committee notes that, under date of December 22, 196), the | 
assessment for a Syme's amputation was increased from 0% to 50%.” 15). 
This places the assessment for a Syme's amputation at the same level as 
that for a loss of a regular below-knee amputation. Your Committee con- 


siders that the Pension Commission, having established this level of 50% 


as the assessment for a Syme's amputation, should now rate the Syme's ampu= 
tation, exactly the same as the below-knee amputation for the purposes of 
Attendance Allowance. 

A study of the "necessities" for qualification for Attendance Allow- 7 
ance in the Table of Disabilities would seem to indicate that a pens Tone 
suffering from a double Syme's amputation would be no less handicapped in ; 


respect of the need for attendance than a person suffering from the loss 


of both lower limbs below the knee. 


Continuation of Attendance Allowance while in Hospital 
—_——<——— ance white in Hospital | 

Your Committee notes that, under Section 36(3) of the Act, Attendance 
Allowance is continued while in hospital for the pensioner who is blind. 


‘ Po 
Under Section 0 of the Treatment Regulations of the Department of Veterans 


Affairs, a similar provision is extended to paraplegics, but this provi- a 


sion is limited to a maximim period to two months. When this.provision was 


made for paraplegics in LAS AY Ry Oa Conn, Acting Chairman of the Perishon 


Commission, suggested to the Minister that it was "inadvisable" to attempt t 


amend the Pension Act in order to make such provision for paraplegics, due t 


the fact Parliament was in session; and that it was "undesirable" to throw 


the Pension Act open for amendment so soon after the recent Parliamentary 


Committee on Veterans Affairs. 
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Your Committee, in reviewing the history surrounding the inception 
of this special provision, came to the conclusion that the use of the 
Department of Veterans Affairs Treatment Regulations was in the form 
of a temporary compromise. It is the view of your Committee that this 
should now be superseded by an amendment of the Act. 

Your Committee is of the further view that the Act should be amended 
to extend to all pensioners in receipt of maximum Attendance Allowance, 
the same provisions as those which now obtain for blind nersiénars under 
Section 30(3), i.¢., contimation of the allowance during ak full dura- 
tion of Departmental medical treatment. 

Your vommittee considers that provision should be made for conti- 
nuation of Attendance Allowance for those in the lower areata eesene 
for a period of two months. The argument, submitted by various veterans 
organizations, concerning the necessity for a pensioner to continue pay- 
ments to those who provide attendance for him, even though the pensioner 
may be in hospital, appears valid. | 

It does not seem practicable that a high disability pensioner, who 
engages a housekeeper or other attendant, should be expected to dispense 
with these deyites while he is in hospital. This would leave him with 
a difficult problem of attempting to engage a new attendant upon his dis- 
charge, and it is only reasonable that the Attendance Allowance should 
continue in payment while he is in hospital. This Allowance should be 
continued indefinitely for the CONSTANT classification, and for a period 
of at least two months for the lower classifications, to make it possible 


for him to continue to pay the attendant in the expectation that he will 


require these services when he is released. 
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It has been amply demonstrated, in representation and evidence, 
that Attendance Allowance is required, not solely for the engarement of 
a personal attendant but generally to meet the added costs of severe 
disability. These costs can include special types of housing and trans- 
portation, the expense of which carries on if the patient is in hospital. 
Ilence there are sound reasons to support the proposals made herein, both . 
from the need of a pensioner to continue to pay for attendance, or to 


meet other additional cogts of his disability. 


qvtendance —lrowance to be Paid for te 
osts of Disability . 

Your Committee considers that Attendance Allowance should not form 
part of the pension paid in compensation for a disability. It is 
suggested elsewhere in this report mee pension up to 100% te based on 
the loss of earning power, and that where there are additional effects 
of the disability in a substantial extent such as anatomical loss, scarring 
and disfigurement, loss of enjoyment of life, pain and discomfort and ane 
shortening of the life span, these should be compensable at rates in ex- 
cess of 100%. 

Your Committee notes some ambiguity in the past in regard to the 
purpose for Attendance Allowance. The early provisions of pension le- 


gislation made it clear that Attendance Allowance was primarily based on 


the need for services and attendance. In 1965 the Chairman of the Pension 
Commission stated before your Committee that the Government had introduced 
Attendance Allowance "believing that the heavily disabled veteran is en- 


titled to something more than the basic rate of compensation", * 


—_—_— — 
_—_ — ee oe 
_—-——— io 
= ee ee eee Oe ee ee ee 
— wee ees 
—_—_ 


See Chapter 1 on Multiple Disabilities, 
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This view, in your Committee's opinion, is sustainable only if the 
"something more" means "something in addition to! pension. The letter 
or Mr. Scammell, recorded in the Minutes of the Parliamentary Committee 
referred to on page 65) hereof, makes it clear that Attendance Allowance 
was something in addition to pension and was intended, in large measure, 
to enable the Government to discharge its responsibility for caring for the 
veteran by subsidizing him in his own home. 

Your Committee is impressed with the view that Attendance Allowance 
is what might be termed “encumbered income" for the pensioner. It does 
not represent a financial gain to the recipient. It is not related to 


the extent of pension for disability, but is based on what is considered 


as necessary funds to provide the services and attendance required by the 


pensioner. It is possible for a 5% pensioner to receive the same Attendance 
Allowance as a quadruple amputee. It may be noted, also, that under the 
War Veterans Allowance Act, while disability pension is considered in- 
come for the purpose of qualifying for allowance under the Act, Attendance 
Allowance is not. 

The view taken by your Committee that Attendance Allowance is not 
pension, seems not only to be sound, but to be in line with the back-~ 


ground and early practices of the Commission and its predecessor, the 


Board of Pension Commissioners. 
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GENERAL 


CHAPTER 18 


AUTOMATIC AGE INCREASE 


The Table of Disabilities of the Pension Commission provides 


for an increase in pension in respect of amputation when a pensioner 


reaches the age of 55 years, as follows: ! 


When a pensioner who is in receipt of a pension at 


the rates of 50%, 60% or 70% in respect of an ampu- 
tation reaches the age of 55 years an additional 10% 
shall be added to his assessment; at 57 years a 
further 10%, and at 59 years a further 10% until 

the assessment in respect of amputation in each case 
becomes 80%. Similar achion will be taken in the 
cases of pensioners in receipt of pension for gun- 
shot wounds. 


The application of this provision was clarified at a general 


meeting of the Pension Commission on April llth, 195), as follows: * 


It is resolved that cases of amputation or disabi- 
lity, due to or arising out of wounds or injuries, 
the result of direct action with the enemy and when 
the degree of disablement is 50% or more, are eli- 
gible for age increases. 


The effect of these rulings of the Commission is that persons 


in receipt of pension for amputation or gunshot wounds, which are 


the result of direct action with the enemy,are granted increases 


as follows: 


(1) 


(2) 


ee 


A 50% pensioner to 60% at age 55, to 70% at age 57 
and to 80% at age 59. 


A 60% pensioner to 70% at age 55, and to 80% at 
age 57. 


A 70% pensioner to 80% at age 55. 


REPRESENTATIONS AND EVIDENCE 


The War Amputations of Canada: This Association subinitted two recom- 


mendations to your Committee concerning the automatic age increase 


provisions of the Table of Disabilities. The first of these dealt 
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with the stipulation that increases under this provision can be 
approved only where the wound or injuries are the result of direct i 
action with the enemy, The brief of the Association stated, in 


rarard to this point: 3 


This limitation means, in effect, that war amputees 
who suffered disability in training accidents, or 
through some other cause directly attributable to 
military service, but not as the result of action 
with the enemy, are denied the benefits of this pro- 
vision. 


It is the contention of this Association that, due 
to the many hazardous forms of war service, this 
limitation represents a severe form of discrimina- 
tion against amputees who have lost a limb or limbs 
through cauces other than the result of direct action 
with the enemy. A classic example would be a fly- 
ing accident in England. 


It is considered, therefore, that the only equi- 
table means of applying this benefit, without dis- 
crimination, is to amend the Table of Disabilities 
to include automatic increase with age in all cases 
regardless of the cause of amputation, 


MH is uiderstord tiat the decision to grant automatic 
age increases to oortain disability pensioners | 
arose out of a desire on the part of the Government 
and the Pension Commission to do two things: 


(a) To compensate a man with a fixed disability 
as he erew older, so as to make provision 
for the increased disability which neces- 
sarily arises from the degeneration of 
movement associated with old Age. 


(b) To provide additional assistance to the 


man who suffered a disability in actual 
contact with the enemy. 


It is understood also that, in part, the automatic 
increase with age provision was a means of permitting 
an =nerease of 50% assessment to reach 80% at a time 
when pension was paid to a pensioner's widow only if 
he were in receipt of pension of 80% or more, 
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The Pension Act now provides that widow's pension is 
paid to a widow if her husband's pension was 8% or 
greater. Accordingly, it is no longer necessary to 
provide for automatic increase for the pensioners 
in reccipt of 50%, 60% and 70% pension in order to 

' bring the pension to 80% to protect a widow. 


Notwithstanding, the main reason for the institution 

of this provision in the Pension Act was obviously 

to compensate for a fixed disability as the pensioner's 
age increased. Accordingly, this Association considers 
that the automatic increase with age provision should 
be made available to all amputees, regardless of the 
cause of the amputation. It is neither feasible nor 
justifiable to discriminate between a man who suffered 
the loss of a leg in a training accident and one whose 
amputation resulted from direct action with the enemy. 


The second recommendation concerned the limitation that this 
automatic age increase did not apply to pensioners in receipt of 
pension of 80% or more. The brief stated: 4 


It is the contention of this Association that this 
provision in the Table of Disabilities is discrimi- 
natory against pensioners in receipt of pension of 
80% or more, in that it makes no provision for such 
pensioners to reach 100% through automatic increase 
with age. 


Presumably the automatic increase with age provision 
was adopted on the assumption that the Government 
did recognize that disability through amputation in- 
creases in severity with aging. 


The experience of members of this Association would 
indicate, beyond doubt, that this assumption is cor- 
rect for pensioners in receipt of pension between 

50% and 70%. Our Association sugvests that the as- 
sumption applies equally to those in receipt of pension 
of 80% or more. 


It is therefore proposed that the Table of Disabilities 
be revised to provide automatic increase with age pro-. 
vision for those in receipt of pension of 80% or more. 


The automatic increase, as proposed herein, would 
provide as follows: 
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Normal assessment of 50% - three increases of 10% at 
ages 55,57 and 59 to a maximum of 80%. 


Normal assessment of 60% = three increases of 10% at 
ages 55,57 and 59 to a maximum of 90%. 


Normal assessment of 70% ~ three increases of 10% at 
ages 55,57 and 59 to a maximum of 100%. 


Normal assessment of 80% = three increases of 10% at 
ages 55,57 and 59 to a maximum of 100%. 
(plus 10% additional pension). 


Normal assessment of 90% = three increases of 10% at 
ages 55,57 and 59 to a maximum of 100%. 
(plus 20% additional pension). 


Note: If the 100% ceiling is eliminated, it would seem 

appropriate that the automatic increase with age be ex- 

tended so that amputations assessed at 80% or more would 
receive three automatic increases of 10% each commencing 
at age 55. 


This recommendation, although of tremedous value to am- 
putees, would result in only a limited cost to the Govern- 
ment in view of the ave group of the pensioner involved. 
It is also emphasized that it is the pensioner in receipt 
of 80% or more who has the greatest requirement for au- 
tomatic increase in pension in later years. 


Such higher disability pensioners are excluded from the 
automatic increase benefit, as the regulations exist. 

There seems no reasonable basis for the contention that 

an amputation disability rated at 80% on initial assessment 
does not grow worse with the years, in the same manner as 

a disability initially rated at 50%..In both instances the 
amputee faces many increased hazards as he srows older. 


The War Amputations of Canada made further representation con- 
cerning Pension Commission policy in regard to the limiting of 
Automatic Age Increases to that portion of a disability which arose 
from amputation or gunshot wounds , thus disallowing an increase if 


there was a possibility that the condition would worsen. The brief 


outlined this matter, as follows: ? 


— 
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Permanent Assessment ~ Automatic Age Increase 


The Table of Disabilities provides automatic age 
increases when a pensioner in receipt of pension 

at the rates of 50%, 60% or 70% in respect of an 
amputation reaches the age of 55. These increases 
are in the amount of 10% every two years until the 
pensioner reaches the age of 59, or until a maximum 
assessment of 80% is reached. 


Where a pensioner has an assessment of 50% for am- 
putation or gunshot wound, plus a further assessment 
for a related disability, some confusion exists due 
to the following policies: 


1. ‘Where the pensioner is in receipt of 50% as~ 
' sessment for amputation and has .a further: related 
assessment of, say 5%, the Commission may grant 
automatic age increase of 10% at age 55, further 
10% at.age 57 but only 5% at age 59 to bring the 
pensioner to the maximum of 80%. 


2. if it is considered that the related disability 
could worsen the Commission may not grant the 
automatic age increase at all, presumably on 
the understanding that the related condition 
can be revised upwards in the course of time 
to bring the pensioner to 80%, 


With regard to (1) above, it is suggested that the - 
pensioner is entitled to the full benefit of the 
automatic age increase on the basis of his amputa- 
tion alone. That is to say, the Commission should 
grant him full benefits of the increase of that part 
of his assessment which is given for amputation, 
hence bringing him from 50% to 80% between the ages 
of 55 and 59 and adding to the 80% assessment, the 
percentage of assessment given for the related disa- 
bility. 


With regard to (2), it would seem that the pensioner 
is entitled to the full benefit of the automatic age 
increase on the basis of his amputation alone, with- 
out having to rely on the possible worsening of the’ 
related condition. Hence, the 50% assessment should 
increase to 80% at aze 59, and, as suggested in’ the 

paragraph immediately above, the man should have the 
benefit of any additional assessment over and above 


the 80%. 
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Provision for automatic age increase was approved by the Pension 
Commission and promlgated by Routine Instruction No. 66 dated January 
25th, 1938. ° This Instruction explained the amendment to the Table 
of Disabilities concerning Automatic Increase with Age * and stated: 

The object of this change is to endeavour to reco= 
gnize more adequately the handicapped due to injuries 
which are the result of direct enemy action as com- 
pared with those resulting from diseases ruled at- 
tributable to service. 

The Commission policy respecting automatic age increase was 
reviewed at a General Meeting of the Commission on February 5th, 19)6, 
and the following resolution was approved: ! 

Amputations or disabilities due to wounds, arising 
out of wounds, or injuries the result of direct enemy 
action, and when the degree of disability is 50% or 
more are eligible for age increases. 

The result of this resolution was to clarify the policy that 
automatic age increase be restricted to amputation or gunshot wounds 
or injuries resulting from direct enemy action. 

This matter was reviewed again at a meeting of the Commission 
on June 29th, 1950, at which time representations from veterans 
organizations concerning the possibility of extending automatic 
age increases to those who suffered amputation or gunshot wounds 
as a result of accident was considered. The memorandum placed be- 
fore the Commission by the Chief Medical Adviser of the Pension 
Commission, dated June léth, 1950, contained the following: ° 

We should know whether those with service in the 
Active Force are going to be adjusted on the same 


basis as those who served in the C.E.F.% * So far 


as I know, there has yet been no instruction covering 
Active Force service. 


—_—— = «= am 
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* See page 675 hereof, 
Canacian Lxpeditionary i 


orce, which served overseas in World War I 
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Those who served in the C.E.F, had to be in receipt 
of pension at 50% rate or over in respect of ampu- 
Labion or gunshot wounds, the direct result of ene- 
my action. In compiling the Active Force cases, a 
record has been kept of those in receipt of pension 
at 50% or over the result of accident or injury as 
well, in anticipation of a possible change in policy. 
Whether or not any change is to be made is some thing 
on which we should be advised. We do know that during 
World War II many were seriously injured in motor 
cycle accidents, land-mine explosions, and aircraft 
crashes, and anticipate a great deal of trouble in 
establishing whether or not, such injury might be 
attributable to direct enemy action, unless a clear- 
cut policy is laid down by the Commission. 


The Commission confirmed the policy that automatic age increase 
would be restricted to those whose disability was the result of direct 
enemy action. 

At a general meeting of the Commission on April 12, 195, con- 195) 
sideration was given to a more generous application of the provision 
for automatic age increase, with particular reference to accidents 
in training and in various theatres and an amendment was approved 
to broaden the scope of the Commission in applying this benefit to 
govern not only wounds and injuries incurred as a result of enemy am- 
minition but also wounds and injuries resulting from the ammunition of 
Allied Forces, when in contact with the enemy. The resolution approved 


at that meeting was as follows: 9 


It is resolved that cases of amputation or disabi- 
lities, due to or arising out of wounds or injuries, 
the result of direct action with the enemy and when 
the degree of disablerent is 50% or more, are eligible 
for age increases. 


The Department of Veterans Affairs advised the Royal Canadian 


Legion, in regard to the reasons for automatic age increase,as follows: 
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The reason for the automatic increase for ammitation 
and gunshot wounds case was becaus they had a fixed 
assessment and the degree of disability imposed a 
greater handicap with advancing years and in the 
case of other pensioners, particularly those pensioned 
for disease, the assessment is not fixed and increases with 
ond is raised in accordance with,any increase in pensionabl 
disability. “a 
Under date of April 3rd, 1958, the Pension Commission, at its 


general meeting, considered a representation from the War Amputations 


of Canada as follows: !! 

Therefore be it resolved that the War Amputations 

of Canada, in convention assembled at Victoria, B.C., 
request the Government to amend the Pension Act and. 
Regulations so that all amputees with a fixed asses- 

sment of 50% or greater be granted the automatic 

increase because of age, regardless of whether the 
amputation is the result of gunshot wound or accident, 
providing such injury was incurred while on Active 
Service anywhere in the world. 


This proposal was rejected at a general meeting of the Commission 


on April lst, 1958. No grounds for the rejection were reported in 


the minutes of the meeting. 


At its meeting of September 9, 1965, the Commission considered 
a recommendation from the War Amputations of Canada that canoe 
with age be made available to pensioners in receipt of pension of 
80% or more. This recommendation was similar to that made to your 
Committee. * The comments of the Minister of Veterans Affairs on 
this recommendation were reported at the meeting as follows: '@ 


As pointed out above, the automatic age increases 

were originally cut off at 80% because it was at 

that level that the widows and children were guaran- 

teed pension in the event of the pensioner's death 

from other than his pensionable disability. The 
limitation is no longer valid on this basis alone, 
because the dependants of the 50% pensioner now ’ 
enjoy this protection. 


— ew ee eles 
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* See page 677 hereof, 
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I am inclined to agree that there is little, if any 
justification for stopping these increases at 80% 
at this time, and I will ask the Commission to con- 
Sider this question. 


The Commission might consider extending the automatic 
age increase to a maximum of 100%, Any additional 
payments beyond the maximum for 100% would, of course, 


require an amendment to Schedule A of the Pension Act, 


The Commission,at this meeting, decided to appoint a Committee to study 


the recommendation. However, the Commission Chairman advised, ina 


letter of December 8th, 1966, that the committee had not commenced 


its work as it was decided to await the results of the survey being 


reported on herein. 


The application of the automatic age increase policy of the 


1966 


Commission in regard to pensioned conditions which were progressive 


was clarified in a directive issued by the Commission Chairman under 


date of March 22nd, 1966. This directive stated, in part: " 


There seems to be an erroneous impression that any 
disability or group of disabilities with a combined 
level of 50% assessment are eligible for the Auto- 
matic Age Increases at age 55, 57, 59, and this is 
not in accordance with the original requirements. 
Put in its simplest form, cases may be eligible for 
Automatic Age Increases when: 


1. The wound or injury is the result of direct action 
with the enemy; 


2, The assessment for a single or for mi1tiple dis- 
abilities exceeds 17% and less than 80%; and 


3. The disability or disabilities are fixed by the 


Table or are of such a nature that there is little 
likelihood the veteran would receive an increase 
in his assessment with advancing years. 


The above makes it abundantly clear that a number of 
disabilities which are subject to provression would 

not qualify under the thira requirement and such di- 
sabilities would include a chest condition the result 
of gunshot wounds or injuries, deafness dus to acoustic 
trauma, traumatic arthritis associated with a service 


injury, etc. 
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Your Committee notes three different reasons given by of- 
ficials of the Pension Commission for the institution of the auto- 


matic ave increase. These are: 


1. The object of this change is to endeavour to 
recognize more adequately the handicapped due to 
injuries which are the result of direct enemy action 
as compared with those resulting from diseases ruled 
attributable to service. '4 


2. Iam pleased to be able to inform you that the 
Commission with the express concurrence of The Ho- 
nourable the Minister of Pensions and National Health, 
has decided to make certain amendments in the Table 

of Disabilities with a view to providing more ade- 
quately for pensioners who have suffered severe wounds, 
particularly in respect of the increasing handicap 

which, it is felt, advancing years bring in such cases. |3 


3 The automatic age increases were introduced to 
ensure that veterans with gunshot wounds or amputa- 
tion whose level of disability was fixed by the 

Table could be given the benefits of Classes 1 to 

5 (80%) in the event of death. Although the original 
action was taken in 1937 and 1938, in the autumn of 
the latter year, the requirements under the now 
Section 36(3) were reduced to Classes 1 to 11 and 

the basic reason behind the purpose for the amendments 
was no longer valid. The practice has however, 
continued with some broadening of the requirements 

in that the disabilities are not now confined to 
amputations, or gunshot wounds, but include all 


traumatic wounds or injpries the result of direct 
action with the enemy. 
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(88 ) That automatic age increases be applied by the Commis- 


sion in accordance with existing policy with the 


following revisions: 


(a) that such increases be awarded commencine at ave Three 10% 


55 for pensioners hereinafter defined wherein Increases to 
pension assessment has been approved at rates of Commence at 


48% or greater, to provide three 10% increases al, Age 
two year intervals, except that automatic age in- 
crease shall not be used to provide an assessment 

in excess of 100%; 


(b) that such increases apply to all fixed disabiliti- To apply to 


es resulting from injury or woundins which have "Apparently 
been assessed as "Apparently Permanent" by the Permanent"injury 
Pension Commission; or wound 


(c) that, where a pensioner has been given a fixed ase Non-Permanent 
sessment of one or more conditions arisin: trom Assessment 
injury or wounding and ua further assessment for 
a condition of a non-permanent character, the au- 
tomatic ave increase shall apply on that portion 
of the assessment which has been ruled by the 
Commission as "Apparently Permanent". 


(89) That where a pension is in payment for a pensioned con- Consequential 
Disabilities 
dition and the pensioner has received one or more au- to be added 


tomatic increases, and he subsequently is granted addi- 
tional entitlement for a condition ruled as consequential 
upon pensionable condition, an assessment be made for 

the consequential disability and any such assessment 

be added to the existing assessment, and be reflected 

in increased pension payment, regardless of whether part 


of that payment was approved as an automatic increase 


with age. 
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General 

Your Committee noted that the Commission follows the zeneral 
principle that medical and physical deterioration due to age, in itself, 
is not a disability for the purposes of assessment. This principle 
was outlined in a statement approved by the Board of Pension Commis-~ 
sioners and issued for the guidance of the Commission's medical staff, 
per Circular letter No. 1936, dated October 11, L923 .aviEhisS prin 
is quoted hereunder: !7 

To arrive at an estimation of the amount of the ab- 
normal pathological condition present at any time the 
man should be compared with a normal man of his age, 
and the abnormal amount dissassociated and considered 

a separate entity. In other words the extent of pa- 
thological condition over and above that found in an 
averaze normal man at a stated ave shonld be considered 
as causing a disability. 

Your Committee noted also that, in regard to Attendance Allowance 
provided under Section 30(1) of the Act, the Commission considers that 
age, in itself, cannot be viewed as a requirement for Attendance Allow- 
ance. The policy in this respect is explained in the chapter dealing 
With Attendance Allowance. * 

It would seem that, in the awarding of pensions senere) liygis 
pensioner's ave cannot be taken into account in determining the initial 
assessment for a disability. Your Committee agrees with the principle, 
as emunciated above, that a pensionable condition mst be assessed on 
the basis of the disability as it would apply in a normal man of the 
age of the pensioner. It is noted, however, that if the pensioned con- 
dition worsens by reason of advancing ave, the Commission can and does 


ine set i aa 
rease the assessment either through automatic ave increases or through 


the practice of medical re~boards. 
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There is a fine line of distinction here and your Committee agrees 
that ,it shonl’? be maintained. That is to say, advanced ave in itself 
is not a disability which can be recognized under the Pension Act, but 
where the effect of advancins age is to increase the severity, of).a:disa- 
bility related to the pensioner's ability to perform on the unskilled 
labour market, an increase in the assessment is warranted. 

It can be reasoned that the Pension Commission's decision in 1938 
to limit automatic age increases to those in receipt of pension of below 
80% was in keepins with the desire to ensure that such pensioners reached 
the 80% level in order to provide a form of "life insurance" for their 
dependants should they die from a cause not attributable to service or 
while not on Departmental strength for treatment. 

Your Committee considers that automatic ase increases should be 
based on a more realistic premise, i.e., that of providins increases 
automatically with advancins age for pensions arising from injury or 
wound, where such have been assessed as bein of permanent character. 

It follows that these increases should apply to pensioners of 80% or 
moree In fact, it anpears evident that the higher the disability on 

the pension scale, the more justification there is for providing auto- 
Matic increase with age, within the limitations of tne Act. Accordingly, 
your Committee has recommended that automatic age increases as proposed 
herein should be awarded up to a maximum of three increases of 10% every 


two years. This would have the following results: 
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Permanent Pension at Pension at Pension at 
Assessment _Age 55 __ __ Age 57 __ __ Age 59 

50% 60% 70% 80% 
60% 70% 80% 90% 
70% 80% 90% 100% 
80% 90% 100% 

90% 100% 


It is not feasible that automatic age increases could be used to 
provide an assessment in excess of the rate of 100%, which is suggested 
by your Committee as the maximum compensation for loss of earnings. 

Any assessment in excess of 100% should be based on conditions arising 
from mltiple disabilities, * 
Automatic Age Increase to Apply to Assessments for Injury and Wounding 

Your Committee has sought to clarify the premise on which automatic 
age increases are approved. It seems likely that this provision was 
placed in the Table of Disabilities in 1938 in order to provide some 
orderly method through which a pensioner in receipt of pension of 50% 
or more from amputation could reach a maximum of 80% by age 59 so that, 
in the event of his leath, the widow could be assured of pension. At. that 
time, pension was paid to a widow only if the death of the pensioner was 
attributable to the pensioned condition, or had occurred on Departmental _ 
strength, or was in payment at 80% or greater, 


Althon th a reason for the inception of the provision may have: been | 
wales Fa) “4 x 
to provile a form of "life insurance" for certain classes of pensioner, 


1t would appear that the provision had other justification. For en. ple gs 


—_— — «= as 
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See Chapter 1) on Multiple Disabilities. 
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the Commission's Routine Instruction No. 66 issued under date of 
January 25th, 1938, stated: 
The object of this change is to endeavour to recorpnize 
_more adequately the handicap due to injuries which are 
the result of direct enemy action as compared with those 
resulting from diseases ruled attributable to service. * 

Your Committee considsrs now that the guiding principle should be 
the establishment of adequate provision for automatic increase with age 
for fixed disabilities which have been recognized by the (erent as 
"Apparently Permanent", 

This will involve an alteration of the original principle by re- 
moval of the requirement that the disability be the result of direct 
action with the enemy. The original purpose of restrictine this pro- 
vision to injuries which resulted from enemy action is not at all clear 
in the records of the Commission. Your Committec observed, however, 
that in the explanation given in Routine Instruction No. 66, a compa- 
rison was drawn with injuries which resulted from diseases. Hence, it 
seems possible that the intent may have been, in part, to provide auto- 
matic increases for those whose disability was of a wound or injury type, 
and was permanent in character. 

Your Committee considers it significant that there is an important 
group of pensioners somwhere between those whose injuries were the re- 
sult of enemy action and those in the disease category. This group 
consists of pensioners who received serious injury (in receipt of. pen- 
Sion of 50% or more) as the result of training or other accident not 
the result of direct action with the enemy but which, nonetheless, 


faferr 

* Effective April 14, 1954, this was changed to "direct action with 
.  ] ‘ ay) rs ee 4 D cat oO - oe E 
the enemy" by Resolution of General Meetint of the Pension Vommission 
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may have been sustained under dangerous or otherwise deserving 
circumstances. 
Although the exact purpose of drawinz a distinction between certain 
types of injury at the time of the inception of this measure may not 
be too clear, in your Committee's view there is justification for placing 
automatic age increases on a sounder footing. Accordingly, the recom- 
mendation has been made that this measure should be extended to all 
wounds and injuries of a permanent character. The reasons are two-fold: 
1. A disability of this nature mst, of necessity, 
become a more severe handicap with advancing age. 
In illustration, an above-knee amputation at mid- 
thigh represents a 70% disability at age 0. This 
same disability would be mich more of a burden when 
the pensioner reaches age 60. 
2. The circumstances of military service during 
and subsequent to World War II were such that there 
should be no distinction drawn between an injury 
and wound suffered in direct action with the enemy, 
and one which was attributable to or incurred during 
service generally. These circumstances include air- 
craft crashes, accidents from the use of mechanical 
equipment and advanced training methods, often using 
live ammunition. 
é 
Your Gommittee considers that the only distinction which the Pension 
Vommission should draw for the purposes of automatic age increase for 
disabilities arising from injury or wounding is between those which are 
permanent and those which are non-permanent. Where the Commission has 
ruled that the injury or wound has resulted in a permanent disability 
of 8% or greater it should be accepted by the Commission that the phy- 
Sical incapacity of the condition will progress with age. The Commission 
has already accepted this theory in regard to amputation and gunshot 


wounds arising from direct action with the enemy. It should now be ex- 


“ended to all injury or wounds, regardless ‘of wherever thon they were inc 
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Your Committee is aware that this problem could be handled by means 
of the Commission arranging for medical re-board for this category on 
a regular basis, as the pensioner advances in years. It seems more 
efficient to do this on the basis of automatic age increase, thus saving 
time, inconvenience and administrative expense. The adoption of this 
measure would represent also a tangible form of assurance to the pensioner 
regarding the intention of the Government to grant him the fullest possible 
measure of compensation, having regard for the serious disability he 
carries as the result of his service to the country. 
Non-permanent Assessments 

Your Committee examined the memorandum issued by the Pension 
Commission Chairman, * with particular reference to the statement that 
disabilities which are subject to progression (i.e., diseases) would 
not qualify for automatic age increase. This is not. in dispute. Where, 
however, a pensioner has been given a fixed assessment which would qualify 
him for automatic age increase, and in addition has an assessment for a 
disability which would not qualify for automatic age increase (as it is 
classified as non-permanent), the latter should not affect the former. 
In other words, the automatic age increase should still apply to that 
portion of the assessment which has been ruled as "Apparently Permanent". 
In the result, the assessment for the other disability would be added 
to the total assessment awarded by reason of the fixed disability plus 
automatic age increase. 

In illustration, a pensioner is in receipt of a 50% pension for 
gunshot wound, plus 10% for deafness, providing a total assessment of 


60%. At age 55 the pension for a gunshot wound would increase from 50% 


ee ee ee) 
emma 


* See page 683 hereof, 
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to 60% and with the 10% for deafness he would be placed at 70%. At 

age 57 he would receive a further 10% by way of automatic age increase, 
giving him 70% pension for his gunshot would and 10% for deafness. 
making a total assessment of 80%. At age 59 he should, under the terms 
of the automatic age increase provision, receive a further 10% for his 
gunshot wound. However, under existing policy the further 10% by way of 


automatic age increase would not be approved and he would be limited to a 


§ 


total pension assessment of 80%, 

Your Committee considers that, at ace 59, this pensioner should be en- 
titled to the third automatic aze increase, in that the increased disability 
as represented by his gunshot wound would bring the assessment for that diem 
sability from 50% to 80% over the four year span from age 55 to 59. This 
Sugsestion is based on the reasoning that the automatic age increase is give 
in regard to the fixed disability on the premise that such worsens with 
age, and the automatic age increase provision was implemented to take care c 
this worsenine on an automatic basis. Accordingly, in the illustration given 
above, the pensioner should receive three 10% increases bringing him to the 
total assessment of 80% at age 59. In addition he should be entitled to the 7 
he has been receiving all along for deafness. This 10% assessment should not 


deprive him of benefits arisine from increasing age for his other disabiliti 


It would appear to your Committee that, under existing Pension Commissi 


policy, a favourable consequential ruling might not ee result ae additic 


pension, where the pensioner had already reached the maximum of 80% by one 


more automati j : {Ts a 
atic aze increases. Your Committee noted a decision taken at a g 


meeting of the Commission under date of September 3,1953, as follows: 
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Where a related condition is in a different part 
of the body or involves another system, adjust 
wound to not more than 80% and add related condi- 
tion. 

This would seem to apply to a pensioner who had reached a maximum 
of 80% through a combination of the assessment for his pensioned con- 
dition plus automatic ave increases, Th the commission then gave a 
favourable ruling in regard to a consequential condition in a different 
part of the body, it should be possible for the pensioner to receive 
additional pension in excess of the 80%. It would seem, notwithstanding, 
that in some instances the Commission does not assess the consequential 
disability. That is to say, although the Commission rules that the 
consequential disability was related to the pensioned condition, it 
rules also that the consequential disability is to carry the "same 
entitlement" as the original disability, with the result that the conse- 
quential disability is not assessed for pension purposes. The following 
case is cited as an example: t9 


Former Decisions: 1. Amputation left thigh middle third, 
G.S.W. - Incurred during service (BPC) 


Present Consequential Ruling re: Scoliosis as 
Application: consequential to the pensionable disability. 


Decision of the 
Commission Service: 7.9.15 to 28.1.20 
CANADA, ENGLAND and FRANCE 


This veteran is pensioned for amputation 

left thigh middle third from gunshot wound, 
incurred during service. This has apparently 
developed a scoliosis because of the amputation 
of the left leg which is with the prosthesis 

now shorter than the rizht. It is therefore 

felt that this is consequential to the pensionable 


disability. 
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The Commission Scoliosis «= 
rules: 


Consequential to the pensionable disability of 
amputation left thigh middle third for gunshot 
wound and to carry the same entitlement. Effective 
12 months prior to date of this decision. 


In the case in question, the pensioner is entitled to a pension of 


80% in the Table of Disabilities as follows: 


Loss of thigh, middle third | 710% 

Increase in accordance with 

"automatic age factor" 10% 
Total 80% 


This 80% has been determined by the Pension Commission as the extent 
of the pensioner's disqualification to engage in the unskilled labour 
market. His condition of scoliosis would presumably disqualify him 
further in the matter of employment as an untrained labourer. In this 
regard the following opinion was given by the surgical specialist of the 
Department of Veterans Affairs, in respect of his condition. ® 


I feel that this man's low back complaint is with 
physical substantiation, being consequent upon the 
amputation of the left lower extremity at the level 
described, and that the resultant disability in this 
regard, is real and of modest proportions. Lengthen- 
ing of his prosthesis in the measure of about ge 
might help this man. However, broadly speaking, the 
complaint for which he is referred, is a very common 
one with persons with lower extremity amputation, and 
I feel that it is consequent upon the abnormal stressing 
of the spine at this level, which is inevitable with 
the use of a prosthesis. 


The file indicates that when the ruling was given on November 10, 


1949, to the effect that the condition of scoliosis was consequential 


upon the amputation, this condition was not assessed by the Commission. 
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Your Committee considers that in al] such cases the condition 
should be assessed and the file should show whether or not that con- 
dition carries an assessable degree °of idisability)~ If it does, the 
pensioner yee be entitled to receive pension in excess of the 80% 
in accordance with the policy of the Commission, agreed to under date 
of September 3, 1953. * 

Your Committee has made a recommendation under the Section dealing 
with Paeenenital disabilities to the effect that, where such are 
accepted by the Commission as being related to a pensioned disability, 
they should carry a separate entitlement. The same principle should 

_be applied in regard to an assessment for consequential disability 
where the pensioner has received one or more increases through auto- 


matic age increase. 


— — wee 
— eee ee 
el ed 


% See page 693 hereof. 
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AWARDS OF LEGAL DAMAGES 
OR WORKMEN'S COMPENSATION 


Section 20 (1) of the Pension Act provides in general terms that, 


where legal damages may be paid as the consequence of circumstances 


which caused death or disability for which, in addition, there may be a 


requirement to pay pension under the Pension Act, the amount of such 


legal damages shall result either in a reduction of pension payable under 


the Act or alternatively the damages shall be paid to the Crown, if pen- 


Sion is to remain in payment in full. 


Section 20 (2) provides authority for the Pension Commission to 


require that the pension recipient take steps to enforce the liability, 


and makes provision to indemnify that person for costs incurred. 


These Sections read as follows: 


pois) 


20 (2) 


Where a death or disability for which pension is 

payable is caused under circumstances creating a legal 
liability upon some person to pay damages therefor, if 
any amount is recovered and collected in respect of such 
liability by or on behalf of the person to or on behalf 
of whom such pension may be paid, the Commission, for the 
purpose of determining the amount of pension to be awarded 
shall take into consideration any amount so recovered and 
collected in the manner hereinafter set out. 


In any such case the Commission may require such person 

or anyone acting on his behalf as a condition to the payment 
of any pension, to take all or any steps that it deems ne- 
cessary to enforce such liability and for such purpose shall 
agree to indemnify such person or anyone acting on his behalf 
from all or any costs incurred in connection therewith. 


The types of case in which the above sections are involved are explained 


hereunder: 


Widow of pensioner: 


service, his widow is entitled to pension. 
a 


; ies es other than h 
48% or higher, and the pensioner dies from causes otner 


When a pensioner dies of causes attributable to his 
Where pension is in payment at 


his pensionable 


698 


General 

disability, provision is made in Section 36 (3) of the Act for payment of 
pension to the widow in the same manner as if the pensioner's death was due 
to service. Should circumstances of the pensioner's death create a legal 
liability on a third party for the payment of legal damages, the Commission 
must require the widow to proceed with an action to enforce the liability. 
Where legal damages are awarded, the amount mst either be deducted from 

the pension payments or alternatively paid to the Crown. 

Widow of Member of the Forces: Where a member of the forces dies under cir- 


cumstances which create a legal liability for payment of damages by a third 


party, and which also are such that a pension can be paid under the Pension 
Act in that the death was related to service, the Act makes certain provision 
concerning legal damages. Firstly, the widow mst institute an action agains 
the third party. Secondly, if legal damages are awarded, the widow mst elect 
either to accept these damages, in which case the pension would be reduced 
accordingly, or alternatively the damages are paid to the Crown and the 
pension is paid to the widow at the full rate provided in the Act. 
The following example is given of this type of case:1 


Man accidentally killed on December 17th, 1951, in motor 


vehicle accident whilst on duty. Death ruled attributable 
to service. 


Deceased left surviving a widow, aged 31, and a child, aged 
Six years and eight months. Pension awarded the widow and 
child with effect from the day following death subject to 
review in the event that damages were recovered. 


W4 ¢ : . i j 
“widow instructed to institute an action for damages and for 
this purpose the Commission indemnified for costs. . 


Vidow retained a solicitor and commenced an action. The 
action was instituted in the Province of Quebec and the 


Rolls in the Court in which the action would be heard 
were badly congested. 
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Offers of settlement were made to the widow's solicitor by 

the solicitors for the insurers but rejected as insuffici- 

ent. Finally, in the Spring of 1958, an offer acceptable to 
the widow was made and approved by the Commission and a settle- 
ment effected out of Court. 


As at April lst, 1958 the capitalized value of the widow's 
pension was $2h,).00 and the capitalized value of the 
child's pension as at the same date was $1,9)1.33. The 
settlement yielded the widow net damages of $11,050.00 

in her own behalf and her child $3,400.00 net. Relating 
the net damages to the capitalized value of the widow's 
pension necessitated a reduction of $52.00 a month with 
effect from April lst, 1958 in the pension being paid her 
at the statutory rate of $115.00 a month in the event she 
elected to retain the damages. She so elected and her 
pension was accordingly reduced. As the net damages 
recovered on behalf of her child were in excess of the 
capitalized value of the pension on her behalf and as 
such damages were retained, her pension, which was in 
payment at the statutory rate of $40.00 a month, was 
discontinued effective April lst, 1958. 


Pensioner Injured: Where a person in receipt of pension is injured under 
circumstances creating a legal liability for payment of damages, and the 
circumstances are of the nature, also, where additional pension may be payable 
by reason of the fact that the injury is deemed to be consequential upon a 
_pensioned condition, Section 20 of the Act applies. ‘That is to say, the 
pensioner is required to institute action against the third party and if 
legal damages are awarded, the additional pension for the consequential disa- 
bility cannot be approved, unless the amount received as legal damages are paid 
to the Crown. 

Member of the Forces Injured: Where a member of the Forces is injured under 
circumstances creating a liability for payment of legal damages, and where 
such circumstances are of a nature that payment can be made under the Pension 


, Act in that the disability is related to service, Section 20 of the Act applies. 


700 


General 


In such case, the member is required to institute legal action and any amount 
paid as legal damages would result in a reduction in pension under the 


Pension Act or alternatively would have to be paid to the Crown. 


WORKMEN'S COMPENSATION 
Section 21 of the Act provides that, where pension is payable under the 


Pension Act and compensation in respect of the disability or death is payable 


also under Workmen's Compensation or similar legislation, the amount involved 
is applied to reduce the pension or alternatively, is paid to the Crown. This 
Section reads as follows? 


21, Where a disability or death for which pension is 
payable is caused under circumstances by reason 
of which compensation is payable in respect of 
such disability or death under any provincial 
Workmen's Compensation Act or legislation of a 
similar nature either in the place of, or as 
additional to, or apart altogether from any amount 
that is recovered or collected in respect thersof 
under Section 20, if any compensation is awarded 
to or on behalf of any person to or on behalf of 
whem such pension may be paid, the Commission, for 
the purpose of determining the amount of pension 
to be awarded, shall take into consideration any 
compensation so awarded in the manner hereinafter 
set: Out. 


The types of case in which Section 21 is applicable are given hereundae 
in illustration. 
Widow of Pensioner: Where the pensioner dies, and pension is payable to his 
widow either by reason of the fact that the death is due to service, or al- 
ternatively because pension was in payment at ),8% or higher and, at the same 
time, such death is compensable under Workmen's Compensation or similar legl 
lation, Section 21 of the Act applies. The widow is required to elect wheth 
or not she desires to continue pension in payment under the Pension Act and, 


if so, any payments under Workmen's Compensation or similar legislation wou. 


Serve to reduce her pension or would alternatively have to be paid to the C: 


701 


General 

Widow of Member of the Forces: Although it would not be common, the cir- 
cumstance could arise where a member of the Forces loses his life under 
conditions which would qualify his widow, not only for an award under the 
Pension Act, but also for an award under Workmen's Compensation or similar 
legislation. In such instance Section 21 of the Act would apply, and the 
widow would have to elect either to receive the amount paid from compe nsa- 
tion source and have her pension reduced accordingly, or, alternatively, such 


amount would have to be paid to the Crown, An illustration of a case of this 


nature is given on page 72 hereof. (Case of Col, F,) 


Pensioner Injured: Where a person in receipt of pension under the Pension Act 
is disabled under circumstances which can qualify him for an award under 
Workmen's Compensation, and the same injury can qualify him for additional pen- 
sion under the Pension Act, Section 21 would apply. The pensioner would be 
required to elect either to receive the Workmen's Compensation award and have 
his pension reduced accordingly, or alternatively the Workmen's Compensation 
award would be paid to the Crown. 

An example, identified herein as Case No. 5, is quoted hereunder: 2 


This veteran was granted entitlement for malaria and sacro- 
iliac strain, right, by Commission decision of }.10.5h, 
effective 19.7.5), and pension in respect of the low back 
condition was paid at the level of a 10% assessment. On 

21.5.57 he was admitted to Sunnybrook Hospital having suffered 
that day an acute episode while carrying a 9§~1b. fruit crate 
when his right foot dropped about 12" when he missed a step. 

He remained in hospital under Section 5 (treatment for the 
pensionable disability) until 14.6.57 when he was placed on out- 
patient allowances effective the following day, with final dis- 
charge on 28.6.57, some five weeks after the back was re-injured. 


On re-board following discharge from hospital, assessment was 

increased to 20%. It is of interest to note while in hospital, 
the experts felt the best diagnosis was degenerative disc disease, 
and indeed the Pension Medical Examiner suggested a change in 
diagnosis, but presumably the Medical Advisory Branch at Head 


Office felt no useful purpose would be served. 
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On the re-board for assessment purposes completed on 18.8.58, 
it was felt there had been an improvement in the back conditic 
and assessment was therefore reduced from 20% to 154, etfecti 


e950 


Very shortly after this time, the Workmen's Compensation Boare 
of Ontario forwarded a waiver from the veteran and a request 
that the Department furnish their Board with all relevant me- 
dical information in connection with a back disability. This 
material was furnished, and in February, 1959, the Chief Medic 
Officer, Workmen's Compensation Board, advised the Commission 
that this veteran had suffered a compensable injury to his bac 
on 21.5257 and after recent examination by the Board's Officer: 
it was the intention of the Board of giving him a small award 
amounting to 5% for aggravation of a pre-existing condition. 
On receipt of this information, the Commission ruled that Sect 
él of the Pension Act applied and total pension payments must 
therefore be reduced by the amount of $11.25 per month, i.e. 
the monthly rate at which compensation payments were made, not 
meanwhile, that the Compensation Board considered this a perme 
nent disability award of 5%. 


Pension payments continued in accordance with the above allo- 
cation until 1965 when it came to light that on 17.1@.62, the 
Workmen's Compensation Board had written to Mr. to | 
say that it was the policy of the Board to make a lump sum pay 
ment if the monthly pension is $15.00 or less and the percenta 
of permanent disability is not expected to increase. They fur 
advised a total of $2,272.50 stood to Mr. 's credit @ 
their pension fund, and a cheque for this amount was sent toh 
(It was said monthly pension payments would cease forthwith.) 
On receipt of this information, the Commission by decision of 
927-65 ruled (under the provisions of Sections 21 and 22(2) 


talized as of the date it was received, and thus the monthly 

deduction was adjusted from $11.25 to $10.07; this present de- 
duction is still in effect as is the assessment of 15%, and ut 
the new rate, Mr... Should receive $68.10 less 310.07. 


at all times in accordance with the disability in his back as. 
found on medical examination from time to time, subject howeve 
to the recovery of $10.07 per month as outlined. Although the 
Commission realizes Some of the increase in disability, parti- 
cularly as the man grows older may well be due to that portion 
of the disability the result of an industrial accident, it i¢ 
not considered practicable or realistic to attempt to assess t 
factor, and therefore, the portion of disability assessed aga: 


the industrial accident remains constant and any increase is 
covered by pension payments, | 
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Procedure for recovery: 


Section 22 of the Pension Act sets out the procedure under which 
pension is reduced or recovery is made by the Crown and reads as follows: 


22(1) Where any amount so recovered and collected or the 
capitalized value of any compensation so awarded, 
or both, is greater than the capitalized vathe of 
the pension that might otherwise have been payable 
under this Act, no pension shall be paid. 


22(2) Where any amount so recovered and collected or the 
capitalized value of any compensation so awarded, or 
both, is less than the capitalized value of the pension 
that might otherwise have been awarded under the provi- 
Sions of this Act, a pension in an amount that, if capitalized, 
equals the difference..between such amount or the capitalized 
value of such compensation, or both, and the capitalized value 
of the pension that might otherwise have been payable under 
this Act, may be paid. 


Leo Jen Lt any amount so recovered and collected, or any part 
thereof, is paid to Her Majesty, a pension that, if 
capitalized, equals the amount so paid but is not in 
any event greater than the total pension that, apart 
from this section, would be payable under this Act, 
may be paid. 


The policy of the Commission, when action may be required under Section 
el or 22 followinz the death of a pensioner or a member of the Forces, 18 be 
put pension into payment for the widow and children, and to review the award 
and make any adjustments which may be necessary when legal damages are recovered 
or compensation is awarded. This is explained in the following extract from 


memorandum to the Chairman of the Pension Commission by K.M. Macdonald, Secretary 


| | ioe 
and legal Adviser of the Commission, under date of May 8th, 1952: 


It is to be observed that the Commission in any application 

in which Section 18 might apply, would be perfectly justified 
in deferring an award of pension until such time as any action 
involved or claim for compensation had reached a finality and, 
when this time arrived, determining the amount of pens ion that 
might be paid in the light of the damages or compensation re- 
covered and collected. To adopt this course would, however, 
work a hardship on the applicant. In the experience of the . 
Commission in cases of death the widow and children are usually 
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left without adequate resources and in view of the fact that 
there might be considerable delay in an action coming to trial 
to defer an award of pension pending the outcome of the actio) 
would work genuine hardship on the applicant. For this rea 
the practice of the Commission is to make an award if the cir- 
cumstances justify and to direct that such award is made subje 
to future adjustment under Section 18 if it appears that the 
provisions of the Section apply in the particular case. This 
has the effect of relieving any immediate distress that the © 
applicant might be suffering. 5 

When the damages are recovered or compensation is awarded 
the Commission review the award of pension and make the necess 
adjustments. '" 


The Commission's policy, in regard to the situation where a widow 
is required either to accept payment of an award of legal damages or continue 
to receive full pension, is to permit the widow the following elections: & 


(a) Of retaining the full net settlement resulting in 
monthly deductions from current Widow's pension of 
an amount relative to that which the sum retained 
bears to the capitalized value of the pension; or 


(6), *Gf retaining part of the net settlement and paying 
the balance into the Commission, in which case 
monthly pension award would be reduced by a lesser 
amount than that set out in (a) above, the actual 
amount of such deduction being dependent upon the 
amount retained; or 


(c) Of paying into the Commission the full net amount of 
the settlement in which case Widow's pension is 
awarded at full current rates. 


Where the widow re-marries, a gratuity equal to one year's pension is 
paid under Section 5 (1) of the Act. Where a widow accepted the option of 
paying in the full amount of a net settlement under (c) above, the gratuity 
would be twelve times the current monthly payment of widow's pension. Where 
a Widow elected option (a) or (b) the gratuity would - ch 9 My Lower “encanta 


dependent upon the monthly deduction in each case. 


In determining the amount of a refund where a widow re-marries who had 


elected under option (c), calculation is made to determine the total amount 


that would have been deducted from her pension had she originally elected 
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under option (a). Should this amount be less than the net settlement pre- 
viously paid by her into the Commission, she would be refunded the difference. 
In the case of a widow who elected under option (b), the calculation would be 
made to determine the difference between (1) the total amount deducted from her 
pension to date of re-marriage and (2) that amount which would have been de- 
ducted from her pension had she elected under option (a). Should the differ- 
ence between these two calculations be less than that portion of the net settle- 
ment originally paid into the Commission by her, she would be refunded the 
difference. 

When the amount of damages collected is greater than the capitalized 
value of pensionwhich might otherwise have been payable under the Act, and 
the pensioner retains the whole of the damages, it is the policy of the 
Commission to cancel the pension as from the date of the award, and to recover 
-any payment. 

Under date of December 20th, 1951, the Commission considered the status 
of a pensioner when the basic scale of pension was increased to the extent 
Phat would result in the capitalized value of the pension, if in payment, 
being greater than the compensation award. The Commission decided: 5 

If, in any case settled under the provision of Section 18 

and the following relevant sections of the Act (now 20,21,22) 
the beneficiary makes application to the Commission for 
re-consideration of the settlement according to increased 
benefits available under the Act, the Commission may con- 


sider such application and, if indicated, adjust in accord- 
ance with the circumstances. 


Actions Against the Crown: 


The Pension Act provides that no action or other proceedings shall 


; j inj diseas aggravation thereof 
lie against the Crown in respect of injury, disease or aggra ) 


resulting in the disability or death in any case where pension was awarded 


Or is awardable under the Pension Acte This provision is directly related 
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to the application by the Commission of Sections 20 and 21. It is found | 
in Section 76 of the Act which reads as follows: 


76. No action or other proceeding lies against her Majesty 
or against any officer, servant or agent of Iler Majesty 
in respect of any injury or disease or agpravation 
thereof resulting in disability or death in any case 
where a pension is awarded or awardable by the 
Commission under or by virtue of this or any other 
Act in respect of such disability or death. 


An explanation of the inception of this Section of the Act will be 
found on page 758 hereof. 
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Your Committee received a considerable number of representations 


from veterans orranizations concerning this question. 


The National Council of Veterans Associations in Canada: The National Council 


ae noe ee 


submitted the following recommendation: © 
Recommendation No, 3 


That Sections 20, 21 and 22 of the Pension Act be 
amended to provide that, where a pensioner in Classes 

1 to ll is killed as a result of the negligence of 

some person and damages are obtained by civil action 

or settlement, the amount of damages so recovered should 
not affect the widow's pension to which she is entitled 
as of right under Section 36, subsection (3) of the Act. 


a: COMMENTS <¢ 


Under the present practice and legislation, there is 

no provision to allow damages to the widow of the pensioner 
in Classes 1 to 11, who as a civilian, is killed as a 
result of negligence of some person, without a reduction 
in the widow's pension, Even what is known in law as 
special damages, that is funeral, hospital and medical 
expenses, ambulance charges, etc. are not allowable to 

the widow without reduction in her pension. 


These sections may be applicable where the man was in 
uniform and suffered injury or death from the same 


tortious act which established the pensionable disability. 


We suggest, however, that these sections should not apply 
where the pensioner as a civilian later suffers a second 
injury by reason of a tortious act that has no connection 
with service. Should a pensioner in classes 1 to ll be 
killed under these circumstances his widow is already 
entitled to a pension as of right as a result of her 
husband's previous service-incurred disability. She 

should be entitled to whatever damages may be applicable 

as a matter of civil right as a result of the second injury 


PCL ve tian LELe, 


' It has been the practice of the Canadian Pension Commission 
even to retain damages for injuries which bear no relation 
to a pensionable disability. For example, if a veteran 
pensioned for total blindness as a result of enemy action 


should later lose a leg in an automobile accident in 


- ie = ° 2p > 4a0} pe 5 Cc th 
civilian life, the Pension Commission can claim and retain 


all civil damages arising out of the second civilian injury 
for loss of the leg. 
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We submit that this provision is grossly unfair. Sections 20 
21 and 22 should be applicable only to active service personne 
and to situations whereby the same injury gives rise both to 
pension entitlement and to civil damages. 


Sir Arthur Pearson Association of the War Blinded: A prepared brief 
from this Association dealt with these Sections of the Act as follows: ? 
Wards of the State 


The original intent of Sections 20, 21 and 22 of the 

Pension Act was to cover disabilities incurred by members 

of the armed forces while serving in uniform, and 

certainly was not meant to apply to the war disabled 
receiving a C.P.C. pension (war disability compensation). | 
The latter was purely an interpretation by the C.P.c. 

In the late 50's the writer presented the followin question 
to a Parliamentary Commission: If I were a 100% pensioner 
for blindness, lost both my legs through the negligence of 
some car driver and following Civil Court Judgment was awardec 
$50,000 damazes, would I have to turn this money over to the. 
Receiver General, or have my pension reduced by an amount base 
on my life expectancy? and the answer was = 'Yes!. This defi- 
nitely places us in the onerous position of being Wards of the 
State. We have, through the National Council, a concrete ex- 
ample of a widow who had to make a decision. between the widow's 
pension, or the award of Civil damages, and chose the former , 
not even being permitted to deduct the cost of the ambulance, 
lawyer's fees, etc. from the cost of the accident and Civil 
action. We can fully understand and appreciate the necessity 
for such a provision within the Act for members of the armed 


forces in uniform where their injuries are created by civiliat 
accident or neglect. 


Following discussion with the Committee, Mr. Fd. Woodcock, Secretary 


of the Sir Arthur Pearson Association, clarified his views as follows: 8 


If a man is in uniform or in Civy street and he is 
entitled to a pension he should darn well reocive 1, 
even though he was in uniform and something destroys 
his ability from now on to earn a living. He is thrown . 
out of his present, vocation, which is Army life, Navy: lifews 
I don't know what they are going to call these new chaps 

at all-- or whether he was killed whether it should affect 
his widowe Now, I don't think it should; in other words, 
ce. someone else is to blame then the widow should benefit; 
vit if you write down in black and white and say if this, 
that, or the other thing happens to you, you shall get, 

you shall receive so-and-so, then they should and shall 
a lt, regardless of what anybody else wants to con- 
tribute. If you wanted to take up a local fund and*collect 


—_— S 
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#20, 000 for the poor widow, she should be able wo receive 
it, but it should not in any way affect the amount of 
compensation that is laid down within our rules and repulation 


| Se 
Canadian Corps Association: Mr. E.J. Parsons, Dominion !’ension Advocate 

of the Canadian Corps Association expressed the opinion that at the time 

of inception, the intention of these Sections was to "restrict the payment 

of dual pensions"? Ne continued: 


I don't feel that a serving member of the armed forces 
should have the restriction placed upon him or “is dependents, 
that any award of damages paid by a third party should be 
taken away from them, any more than, let us say, a civil 
servant or any other person on the street who may be entitled 
to some consideration for damages, for injury or death. Il 

ay don't feel that it is right that they should be penalized 
that way. 


I would restrict this clause to eliminate only the payment 

of dual pensions, not to exceed the higher of the two pensions, 
whichever that amounted to. That would seem to me to be the 
spirit behind this clause. 


In speakinz to the effect of Section 20 in regard to legal damages 


' £7 7 10 
payable to a widow, Ir. !arsons stated: 


T don't feel that the third-party liability should in 

any way interfere with that woman's right as a widow of that 
serviceman to receive pension, if his injury or death was 
related to his service disability, or his service, as tie 
case may be. If she has the legal right as a citizen to 
claim against any third party or parties regarding responsi- 
bility for her husband's death, she should have the privilenre 
of securing those as the courts may see fit to award the same 
as any other widow. 


° 


Army, Navy and Air Force Veterans in Canada: The prepared brief from this 
vy _Force Veterans in Vanada 


Fee 
Association recommended as follows: 


; S j 5 ) ul Bs ( if } \ { n } h 
That the vortions of Sections 20, <1 and ?2 of the ict which 
‘ ¥ Ane) may i Sane 7} + aus } 
relate to the death of a pensioner, Mtr to = caused 
by the negligence of some person, be deleted from the ‘ct. 


5 . rlbrReane ] eam 7) tn ke inva . 
Comment: When a pensioner, classes ! to 11 is kil » OF 
¥en - 4 »2 a fe ty ac 4 resnit ty eel To 
incurs an additiona] disability, am a es | tC tA ae 
+ la receives the « ace settlement 
sence of some person, Canada receives & amace sett 
mr} = - 


scent urt. | us@ under these sections 
or judgment of a civil court, becaus? under these sections 
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the widow or the pensioner is required to elect if the 
amount of the settlement or judgment is to be retained 
ana suffer a reduction in pension, which is granted as 

a right under the Act, or turn the whole settlement or 
judgment over to the Receiver General of Canada. There 

is no provision wheregy the Canadian Pension Commission 
may allow the widow or pensioner to keep what is known as 
special damages, i.e. hospital, medical, ambulance and 
funeral costs or damage to an automobile in which the 
pensioner may have been riding. 


Subsection 3 of Section 2) of the Pension Act provides 

that no pension shall be "chargedor attached", and it is 
our opinion that the present interpretation of Sections 20, 
21 and 22 is contrary to subsection 3 of Section 2h. We do 
not believe that the interpretation was the intent of Par- 
liament or is the wish of the Canadian people. We sugeest that 
the present position is that Canada profits in dollars and cents 
every time a pensioner in classes 1 to 11 is killed or incurs 
an additional disability as.a result of the negligence oF - 
some person. 


Mr. J. Ewasew, executive officer of the Army, Navy and Air Force Veterang 


in Canada commented on these sections, as follows: i 


Frankly, sir, you should remove the whole section and 
throw it away, I don't think it should be in the fet 
at all. lhe whole thing as far as we are concerned is 
wrong to begin with. We feel that a man who receives 
a pension, receives a pension by right of service and 
Mis 2s, his and his. right. alone, 


Whatever happens to his body after that and if he 

wishes to claim third party damares for it then that is his 
business and he should be entitled to reccive it because 

we have often said about the man who works in the factorv 
with an artificial leg and he falls into the machinery and 
loses his hand and we can say, perhaps that he is also 
entitled to consequential disability tecause if he had 
both legs he would not have fallen in the machine and therefore 
he would not have lost his hand, but by doing so he did and 
he is also entitled under the Act for compensation for his 
hand and I don't think that the Government has any claim 

on that particular injury or if he wants the consequential 
disabilities he should be entitled to receive them. 
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If I may add, Mr. Chairman, one starts off with the pension, 
benefits of compensation for an incapacity incurred within 
the framework of the Act in the service of one's country, 
then it should be directly related to that incapacity as one 
does in any assessment of physical injuries and that the 

_ additional injury attained is no causal connection between 
the incapacity incurred in the service for your country which 
is able by this Act and subsequent injury incurred, whether 
it be either under the purview of the Workmen's Compensation 
or third party liability in a situation with insurance. 


May I add an example? In civil injury cases it is no 

defence for the third party to raise that, I have already 
collected insurance. It is no defence either for the very 
simple reason, as you well know, the third party is not to 
benefit by it, the manner in which I have arranged my benefits, 
and I have suffered as a cause of his wrong-doing. In this 
situation, why should the Government of Canada, quite frankly, 
legislate for the assignment and the taking over of the award 
simply because an additional suffering, an additional 
incapacity has been incurred as a result of another injury? 
Then you start falling into problems, you cannot differentiate 
as far as those events are concerned. They take over the award 
for pain and suffering and so forth. There should be no rela- 
tionship there at all. 


The Committee considers it would be helpful to quote the following 


discussion on this point}? 


Mre Justice Woods: Would an award for damages in the normal 
course of events be expected to make allowance for the man's 
particular condition having been pensionable, that is a pen- 
sioner might have a shortened expectation of life. He is 
incapacitated so that his earning ability is, in many instances, 
restricted, compared with someone who is not a pensioner, but 
does this not tend to keep awards down? 


Mr. Ewasew: If so, then it further injures the pensioner. 


Mr. Justice Woods: This is my point. 


Mr, Ewasew: Because unless it is clearly brought out ina situa- 
tion like that as to the difference between prior Injuries and what 
this has done, and the possibility of complications as the result of 
that in the future from the slight, little accident he quae had, ag- 
gravated the pensioner, you are running into a nerd hele ‘i nest sa pro- 
blems and it compounds pensioners prejudices under those cases. 
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Mr. Lundberg: And also to the widows. 


Mr. Ewasew: Even if there is a jury they are in a situation where 
there is a third party liability, the award would be less than he 
would normally receive. He is already in receipt of a pension unde 
the Pension Act for an already existing incapacity, etc., and the) 
would tend to mitigate the situation because of the third party. 


Judge Lindal: [ollowing upon what you have said and also bearing 
in mind that there is a school of thought, wrong or right, to the 
effect that double pension should be avoided, we have heard that 
you should not draw a pension under the Workmen's Compensation and 
in order to indicate clearly that a distinction has been made, I 
have found it useful when sitting on this Bench to refer to extreme 
cases as helping to see the difference. 


Now let's take the exceptional cases of damages. The theory, or 
the settlement, punitive damages are taken into consideration. The 
third party was driving at 100 miles an hour at the time he hit 
the war veteran or the pensioner. The man doing the damage comple- 
tely lost his temper and picked up an instrument, a most dangerous 
instrument, so that it became vicious. As the result of that 
either the jury or the other party in case of settlement decide 
that if he was entitled to $20.000 we will add another $5,000 
because of the vicious nature of this. Well, surely none of that 
$5,000 should go to her Majesty the Queen. Now if the 20 and 21 
-- I would like to ask you that. Do you think that any of that 


$25,000 should go under 20, 21 and 22 tee government? You see 
what I mean? : 


Mr. Ewasew: Your Honour, may I answer that? Permit me. Jf you 
are first of all on punitive damazes because the jurisdiction which 
I practice in, it is not allowed, or personal. And I think the 
Commission must take that into consideration too, that although 
the Act is a standard for all the country some sections where the 
type of damages you might get into common law, let us say in the 
Province of Ontario, you can't get in Quebec. There will be no 


allowance in Quebec for punitive damages, no allowance also for 
solatium dolores, 


If there were, J would argue strongly the Queen should not be getti 
one dollar. Why should she? You are one step further under the 
question of pension. You Say the principle here is that one should 
not double up on a pension. There should not be two pensions pro= 
viding you keep our laws on communications clear. So Workmen's 
Compensation is a pension in a sense, It 1s a compensation for in- 
Jury sustained under certain circumstances and certain clearly def: 
ned industries for which the employer contributes and pays. There 
fore, indirectly the treasury and the government is benefiting by 

legislation on the employer to provide compensation for his employ 


— 
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The Jobs we are talking about that come under the purview of this 
Act, not many veterans under the purview of this Act, people that 
you are talking about today, find themselves in jobs which come 
under Workmen's Compensation as such. Generally speaking, they 
find themselves in jobs which are elected as to whether the em- 
ployer wants to come ins BMeihinnae obligatory and in that event very 
often is not «= it is not as in a contributory portion on the 
part of the employer, Therefore from point of view of his own 
safety he is providing for a situation in which the result, the 
net savings if you wish, for each is provided for, in the event 
of some catastrophe goes over to the Queen and there is no rela- 
tionship whatever between that and I think the intention of this 
Act to compensate a man for the incapacities incurred during service. 


Mr. Justice Woods: Would there appear to you to be much if any 
real difference between Workmen's Compensation and a contributory 
insurance plan where the employer puts in half the premium and the 


workman himself puts in half the premium? 


Mr. Ewasew: Actually sir, there are none. 

Mr. Justice Woods: In each case together they are buying something? 
pet on VUS LICE, WOOdS 

Mr. Ewasews Correct. 


Mro Justice Woods: In one case they are compelled to do it and 
in the other case they do it of their own volition? 


Mr. Ewasew: It is the only difference in’ principle, one is obliga- 
tory in certain industries in which the employer does himself and 
has to give this and there is the other section of the Workmen's 
Compensation where there is the elective portion but in either event 
you can use this broad principle. One is obligatory and the other 
is entirely elective, where you have group insurance. 


I was coming to that, where you have a group insurance system and 
the employee is contributing his portion, For example, J have a 
personal experience and I am an attorney for a hospital in Montreal, 
a great portion of our staff in the sense of the elevator operators 
are pension veterans. They are contributing a portion of their 


earnings to a group plan. 


Now, he happens to get involved in an accident and has a third 
party jiability claim under the terms-= 


Mr. Justice Woods: That is by him or against him? 


Po en ee 
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Mr. Ewasew: By him, under the terms of this Act and the award 
Will have to be assigned or taken over by the Government of Canada 
according to Section 21 or 22 and in that sense or if the pension, 
to use a phrase, the word used in the Act which I prefer to call 
compensation, is reduced accordingly but where can you find any 
reason to justify the reduction? ; 


If you think of this pension in terms of compensating for incapa- 
cities already received for -- let's put it working for your country 
-- no relationship whatever. 


The War Amputations of Canada: This Association's prepared brief stated 


as follows: 


-penses, ambulance charges, etc. are not allowed to the widow 


Recommendation No. 6 = Damages = Accidental Death 


The Pension Act, Section 20, 21 and 22 provides that where ; 
a pensioner is killed as a result of the negligence of some 
person and damages are obtained by civil action, or settlement 
1s made of the claim of the widow for damages, the amount of 
damages is taken into consideration in regard to the widow's 
pension which she has as of right under Sub-Section 3 of Section 
36 of the Pension Act. 


Under the present practice and legislation, there is no pro- 
vision to allow the widow to retain the damages without a re- 
duction in her widow's pension. Even what is known in Law 

as "special damages"; i.e. funeral, hospital and medical ex- 


without a reduction in her pension, if she accepts the judgment 
or settlement. 


( 


This provision is difficult to understand when contrasted with 
the situation where a pensioner is injured but NOT killed. 

A pensioner, severely injured in an accident caused by the 
negligence of another, is able to sue such other person and 
presumably recover from such other person damages for his 
out-of-pocket expenses, pain and suffering, such measure of 
disability as is attributable to the accident. In this situa- 
tion there is no claim by the Government of a right of assign- 
ment of these damages in lieu of pension for a separate non- 


rated disability. There is no set-off damages in substitution 
for war disability compensation. 


However, should the pensioner die as a result of such accident, 
the situation is completely changed. Present legislation pro- 
vides that if his widow is successful in obtaining damages be- 
cause of the accidental death of her husband, such damaves are 
not to be the property of the widow. They are the property of 
the Government of Canada. If the widow takes such damavzes for 
her personal use, she mst suffer a commensurate reduction in ’ 


compensation to which she is entitled as of right as the widov 
of such pensioner, teat Ser 
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The Government pointed out, on previous occasions, that an 
amendment to legislation which would permit a widow to retain 
monies paid as a result of a liability claim against a third 
person would place that widow in a "preferred position" to the 
widow of a serviceman whose death resulted from enemy action. 


This Association considers that this comparison is not justified, 
In both instances the widow has suffered an irreparable loss 

for which compensation cannot be made through an award of monies. 
It would seem, however, that, the argument that the widow whose 
husband's death was caused by the act of a third person should 
not be deprived of monies to which she might be entitled by 
reason of a damages claim, merely on the basis that the widow 
whose hushand died from enemy action was not in a position 

to press a claim for third party damages. 


The entitlement of a widow of a pensioner who dies from 
accidental death would seem to stand on its own merit. Had 
this pensioner been killed in action with the enemy, or had 

he died from his pensionable disability (or from other causes 
assuming the widow is in receipt of pension of 50% or creater) 
the Government would have had to pay widow's pension. The 
mere fact that he died by accidental means which made possible 
a third party liability claim should not be the cause of the 
payment of funds into the Federal Treasury, at the deprivation 
to the widow. 


It is therefore, strongly recommended that immediate action 
be taken to amend the relevant sections of the Pension Act,to 
provide that damages arising out of the accidental death of a 
pensioner shall not be taken into consideration in. relation 
to payment of pension to his widow. 


This recommendation was amplified in an appendix which was filed with 


the Committee, reading as follows: ° 
Memorandum re: Sections 20, 21 and 22. 


Please refer to the main Brief of the War Amputations of 
Canada, pages 9, 10 and 11. The application of these 
sections of the Act would seem to affect four specific 


cases as follows: 


(1) A serviceman who suffers an injury which arose out of 
or was directly connected with his service. 


(2) A serviceman who was killed for some cause adjudzed to . 
have arisen out of or have been directly connected with 


his service. 


(3) A pensioner in receipt of pension under the Act who 
suffers an accident which was consequential upon his 


pensionable disability. 
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(4) A pensioner under receipt of pemsion under the Act 


It 


of confusion has existed in regard to the provisions now found 
in the Act under Sections 20, 21 and 22. The Origana t intent, 
as provided in the annotations to the proposed Bill in 1919 am 


(2) 


It can be presumed that, at least in part, this was an 
attempt to provide that: 


(1) 


(2) 


We have been unable Toe 
of the application of the Act which provides that: 


who is killed. 


is the opinion of this Association that a great deal 


receive the benefit. If less, the Country would bear 
the loss, | 


A second example was a pensioner in receipt of pensior 
for loss of a leg employed in a factory. Owing to th 
disability he falls into a machine and loses a hand 
The loss of the hand is due to the disability for whi 
he is pensioned. He is also pensionable under this 
second disability, i.e., the loss of the hand. Under 
Workmen's Compensation he would also be entitled to «a 
pensation. The clause in the Act would prevent him fre 


receiving both War Disability pension and Workmen's 
Compensation. 


A member serving in the Armed Forces should not be com 
pensated from two sources for the same accident, 1.6m 
pension under the Pension Act and legal damages; or 


That a pensioner should not receive additional monies 
by reason of a second accident if in some way the 
second accident was consequential upon the injury 
resulting from the first accident. 


ind any reference to the origin 
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(1) The pensioner may not receive additional monies 
by reason of a second accident which is not con- 
Sequential upon the injury resulting from the 
first accident; and 


(2) A widow may not receive additional monies by 
reason of a second accident was consequential 
upon the injury received from the first accident. 


Some of the confusion in this matter presumably <i: 
arises from "overlapping" definition of pension, Work- 
men's Compensation and legal damages. The following 
definitions are believed acceptable: 


PENS ION 


The Pension Act, Section 2 (r) defines Pension as 
follows: 


(1) Pension means pension on account of death or 
disability; 


(2) Disability means the loss or lessening of the 
power to will and to do any normal mental or 
physical act. 


Note: The Report of the Royal Commission on Pensions, 
1922-2, Page hl, contains the following with 
respect to definition. 


"When it came to be believed, however, that 
the pension was the payment of a debt upon 
contract, the amount of that debt had to be 
considered and the scales of pension were 


made 


It would appear, therefore, that Pension in the mean-~ 
ing of the Pension Act can be considered as a "payment 
of debt upon contract." 


WORKMEN'S COMPENSATION 


This is considered to be monetary compensation to 
an injured workman, or to his dependents if the injury 
proved fatal, although no wroneful act was committed 
by the employer. This principle is sometimes known as 
"liability without fault". (Source: Encyclopaedia 


Britannica). 
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LEGAL DAMAGES 


This is generally considered as an award of money 
as compensation for legal damages. The amount is usually 
based on the economic benefits which the injured, or his 
dependents if the injury proved fatal, could have expected 
to receive if the injury or death had not occurred. 
(Source: Encyclopaedia Britannica). 


It is contended by the War Amputations of Canada 
that it is entirely permissable to pay a pension at the 
full rate entitled under the Act and in addition to pay 
Workmen's Compensation or legal damages. 


It is the contention of this Association that the 
basis upon which some of the restrictive applications 
of this Act are founded is illogical, in view of the 
seemingly obvious fact that, in the meaning of the Pen- 
sion Act (as it applies to war veterans and/or their 
dependents) the payment is made for reasons which are 
different to those which apply either in Workmen's Com- 
pensation or legal damaves. It is suggested specifically 
that: 


(1) A pensioner injured in civilian employment should 
be permitted to receive pension at the full rate 
to which he is entitled under the Pension ACU, 
and at the same time receive any Workmen's Com- 
pensation or legal damages to which he is enti- 
tled, even though the injury may have been con- 
Sequential upon his pensionable disapulity. 


(2) A widow should be permitted to receive widow's 
pension under her rights as provided by the 
Pension Act, Section 36(3), and at the same 
time receive any Workmen's Compensation benefit, 
or legal damages to which she may be entitled. 


Officials of the Association have discussed this 
matter with officers of the Canadian Pension Commission 
On Many Occasions in the past. We readily admit we have 
only our own records of these discussions and there is 
no intention here to draw inference from Statements ss 
which the Commission officers may or may not have made. 
We recount these discussions only to testify to our own 
confusion which has developed over the years. 
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PART A - ONE ACCIDENT: TWO SOURCES 
renner nee ee 


The first statement which we have come to believe 
as being Commission policy is: 


"A pensioner or his widow cannot be indemnified from 
two sources for a Single accident," 


To illustrate we cite the case of Major G. killed 
in a civilian airplane accident, while engaged in mili- 
tary service. His widow was faced with the alternative 
of accepting a damage settlement of $8,000 and thus cau- 
sing a deduction from her pension, or allowing the set- 
tlement to be paid to the Crown and avoiding such deduc- 
tion from her pension. 


The Commission has stated that if it were permissible 
for a widow in such instance to receive both the GPC Pen- 
sion and the legal damages she would be in a preferred 
position to the widow whose husband was killed on active 
service. We find this statement open to question. Surely 
it does not matter that the widow of a husband killed 
in an accident which may result in legal damazes might 
receive more money than the widow whose husband was killed 
on active service? 


The following points should be explored: 


(a) The funds involved in the payment for legal da- 
mazes in such instance do not come from the 
Federal Government. 


(bo) If the legal damages are recovered by the Cana- 

dian Pension Commission this in effect represents 
a saving in monies for the Federal Government, 

but at the same time it is a denial of rights 

of the widow as guaranteed by the Pension Act 

in that she is entitled to full pension due to 

the fact that her husband lost his life by reason 
of an accident which is pensionable under the Act. 


Note 1: Where a pensioner is injured in a second 
accident and the payment of legal damages 
is a possibility, points (a) and (b) above 
also apply. 
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Note 2: It seems obvious that, where payments are 
coming from two different sources, consi- 
deration of the reason why these sources 
are making the payments is pertinent. To 
illustrate, in the case of Major G. the 
Canadian Pension Commission is makinz the 
payments because of the liability under the 
Pension Act. The insurer for the carrier in 
whose aircraft Major G. was killed is making 
payment because of a presumption of legal 
responsibility arising from the fact that 
this officer was killed while a passenger 
in a certain aircraft at a certain time and 
place. 


PART B - TWO ACCIDENTS; TWO SOURCES 
ee RN UW 


Another statement which we believe to be the policy 
of the Commission is: 


"A pensioner or his widow cannot be indemnified from 
two sources for an accident which ocours subsequent 
to the accident which created the first pension", 


Our understanding of the application of the Pension 
Commission in this regard is that compensation or damages 
are recovered by the Commission or alternatively pension 
is reduced if it is apparent that: 


(a) the second accident is some way consequential 
upon the first accident; and/or 


(b) the second accident conld result in "double" 
Payment, i.e., from the Canadian Pension Com- 
mission and some other source such as the Work- 


men's Compensation Board or as payment for legal 
fees. 


Our contention is that the liability of the Canadian 
Pension Commission remains the same under the Act. If 
there is additional liability from Workmen's Compensation 
or from some second or third party, in regard to le gal 
damage, the monies involved should be retained by the 
Pension Commission, We cannot conceive that the second 


accident should in any way affect the pensioners entitle- | 
ment under the Pension js To as 


This is, in effect, change of viewpoint on the part 
of the War Amputations of Canada, in that, in its past 
submissions, has been willing to concede (without admit- 
ting to their propriety) that the various applications 
of these sections of the Act should not necessarily be 
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altered, but with one vital exception; i.e., that when 
a pensioner is killed, and the widow is entitled to 


pension by reason of Section 36(3) of the Act, and she 
is entitie: entitled also to legal dataces aeiSine Go oe 
circumstances of her husband's death. she should be al- 
lowed to retain the damages, and receive pension at the 
full rate provided under the Pension Act. 
ee OE te rension Act 

In reconsideration of this matter, we are of the 
opinion that there are grounds to suggest that all appli- 
cations of these Sections 20, 21 and 22 of the Pension 
Act may be improper; and are inconsistent with the pur- 
pose of pension as defined in the Pension Act when such 


purpose is compared with the intent of Workmen's Compen- 
sation or legal damages. 


PART C: GENERAL 


A third statement which we believe to be the policy 
of the Commission is: 


"The pensioner cannot have it both ways." 


It is presumed that this refers to the payment of 
pension under the Pension Commission and payment of com- 
pensation or damage from another source whether as a re- 
sult of one accident or a second accident following upon 
a first accident which resulted in the initial pension. 


We wish to contest this statement and would give the 
following example: 


"A pensioner is killed and there is no liability 
from any ather source. There.is however, life in- 
surance payable. This would involve payment from 
two sources, i.e¢., the Pension Commission and the 
life insurance company, resulting from either one 
accident or two accidents. There is no attempt, 
in this type of situation, to recover the life in- 
surance, or alternatively to bring about a reduction 


in the pension." 


A further illustration would be that where a pensioner 
is killed and as a result of his death, some interested party 


te) 


Bes 2a eet il cations 
fives monies HO the devendents or alternatively the leath 
a Ns Ge = \ I a: . t a 1 T) Lae , } ee 2 
brings about the implementation oO] a trust Deed which has the 
4 ay be A 7 ‘ ‘ F = a 
resuit of bringing monies to the dependents. In such instances 
ey a - ate 


ase 


} Q t 7 1 ae hese. 
the Commission does not and cannot make any claim upon t] 
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We world wish to make brief references to the dis- 
cussions of this matter at the Parliamentary Committees 
of 1959 and 1960. The officers of the Canadian Pension 
Commission were involved in these discussions, and in 
our view, influenced the trend which the discussions 
took, Moreover, certain legal interpretations contained 
in memoranda signed by K.M. MacDonald, the Legal Officer 
of the Commission, were submitted to the Committee and 
were published as appendices to the Report of the Proceed- 
ings of the Committee. We make this point merely to esta- 
blish that we are here dealing with a question which is 
not solely a matter of legislation but also a matter of 
the application. of that legislation, and the interpreta- 
tion of the legislation by the Commission. 


Royal Canadian Legion: The prepared brief commented on Section 20 of the 


Act as follows: 


16 


This Section provides that where death or disability for 
which pension is payable, is caused under circumstances 
creating legal liability upon a third person to pay da- 
mages, the Commission in determining the amount of pen-~ 

ion to be awarded, shall take into consideration such 
compensation. If this is greater than the capitalized 
value of the pension that might have been payable, no 
pension is paid (Section 22), 


It is our understanding that where judgement is secured 
as the result of litigation, a specific portion of the 
award is usually designated for "permanent disability". 
There is normally an additional amount described as 
"general damages" to compensate the litigant for pain 
and suffering. 


From our observations the Pension Commission has never 
made any attempt to distinguish between the amounts 
awarded for permanent disability and that for pain and 
suffering. It has been their invariable practice to 
"lump" the amounts together. 


We would therefore recommend either a change in the Com- 
mission policy in this regard or an amendment that only 

such compensation will be taken into account as relates 

specifically to "Dermanent disability". | 


The Legion made a further recommendation concerning Section 20,2) cee 


as folimies-* 
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Whereas a pensioner under classes one to eleven of the 
Pension Act who is accidentally killed - his widow is pena- 
lized by having to return to the C.P.c. any financial com- 
pensation she may receives therefore be it resolved that this 
convention petition the Government to delete Sections 20, 21 
and 22 of the Pension Act to provide that the widow of the 
deceased pensioner will receive full benefit of any damages 
received in the event of accidental death of her husband and 
not be penelized under the relevant Section of the Pension Act. 
During the discussion of these Sections, the Legion referred to a specific 
case of Col. F,. who had been seconded to the United Nations by the Canadian 
Army for temporary service with the Truce Supervision Organization in Palestine. 
He died on May 26th, 1956, as a result of gunshot wounds incurred during a 
flare-up of hostilities. As a condition of service, the United Nations under- 
took the obligation of compensating the estate of officers who are killed on 
United Nations duty. Following this officer's death, the United Nations paid 
the widow the sum of $17,472. She elected to retain the money and her widow's 
‘ pension was reduced by the amount of $82.6) monthly, presumably on the basis 
that the United Nations' award represented compensation payable in respect 
of Workmen's Compensation or similar legislation, and had to be taken into 
consideration by the Commission in accordance with Section 21 of the Act. 
The Legion made representations to the Pension Commission, arguing 
that the United Nations' Award was not compensation in the meaning of the 
Act. On Dec. 30th, 1959, the widow appeared before three legal members of 
the Commission under the provisions of Section 7 (3), which provides for 
a personal appearance. She was represented at this he aring by her own 
solicitor and by representatives of the Legion and the Veterans’ Bureau. 


The Commissioners reached the conclusion that the widow was entitled to 


be paid her widow's pension in full without deduction and the decision was 
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referred to the Commission for a consideration. The Commission rendered 
its decision on May 8th, 1960, to the effect that the authority under which 
the United Nations awarded the compensation was in fact "similar legisla- 
tion" within the meaning of Section 21 of the Pension Act, and the decisionmm= 
to reduce the widow's pension was confirmed. 

Mr. Donald lM. Thompson, Dominion Secretary of the Legion, gave his 
views as to the reasons for the clause in the Pension Act which provides 
for recovery of lesal damages awarded the pension recepient, as follows:!9 


The basis that appears to have been stated down through 
the year is that the person who is injured off the battle- 
field or the dependent of a person who is injured other 
than on the battlefield should not be better off than the 
man who was killed -- than the dependant of the man who 
was killed in action. That seems to be the general 

. Statement that has been made down through the years as 
to the reason why this legislation is here. 


And it would appear to be the feeling of our membership 
that there is no reason to continue this just because 
it has existed, and if someone can be a bit bétter off 
than the other -- that does not in any way alter the 
Status of the dependant of the man who is killed in 
action or the man who was wounded in action to withhold 
from a person who collected other damages. 


Mr. Jack McIntosh, M,. P.:. My. McIntosh referred to Sections 20, 21 and ae 


as follows: 7° 


These sections are interpreted to mean that where an award 
of pension is approved, and at the same time an award of 
Yorkmen's Compensation or legal damaves payable, the 
pensioner (or his widow) cannot retain both. Hence the 
pension is reduced accordingly or alternatively the amount 
from the other source is paid over to the Commission. . 
Veterans orcanizations have submitted complaints, particular] 
where the widow of a pensioner suffers the loss of either 


a reduced pension, or is deprived of the amount of legal 
damazes or Workmen's Compensation. 
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J 


em seem) 


| I agree with the veterans organizations in this, that if 
any other award is given, it is of no conesrn, or should 
not be considered in awarding a pension. The pensioner 
gets it by entitlement and nothing elsesceercs 


And the widow like-wise. There again, you cannot assess, 
in my mind, the amount of damage that has been done to 

| that family because of the breadwinner being in service, 
. nor the amount of problems that arise out of the death 
or disability of the pensioner, 


Mr. McIntosh siggested that these Sections should be deleted from the 
Act. 
Canadian Forces Headguarters: In a brief, submitted on behalf of the Chief 
of Defence Staff, the following comment was made concerning Section 21: a 


The Canadian Pension Commission has ruled that the 

United Nations payments are in the category of compensation 
"under any Provincial Workmen's Compensation Act or leg- 
islation of a similar nature” within the meaning of Section 
21 and have deducted such payments from the capitalized 
value of any pensions awarded for such deaths or injuries. 
It is considered that the United Nations provision is 

not legislation because the United Nations is not a leg- 
islative body, and further that there is no similarity 
between the United Nations payments and payments under com- 
pensation legislation. It is contended that the United 
Nations payments are similar to life or accident insurance 
payments rather than Workmen's Compensation payments. 


There has been some indication that the Commission may 
consider that these payments come under Section 20 as 
"lepal liability upon some person to pay damages therefor". 
This view is also disagreed with. It is suggested that 
there is no legal liability on the United Nations to pay 
damages. Although there may be an agreement between the 
Canadian Government and the United Nations for the services 
! of these members, there is no employment contract between 
the member and the United Nations under which the individual 
would have a legal right to sue the United Nations for 
damages arising out of his employment. Since, penerally 
speaking, no blame can be attached to the United Nations 

or its employees for such injuries or death, there is in 
fact no legal liability for the United Nations to pay. 

Such payments should be considered merely as additional 
insurance and there is no provision in the Pension Act 
requiring payments of this nature to be deducted from 
Restrictions not legislated for should not be 


pensions. : rig 7 
An example of problems of this type 


arbitrarily imposed. 
follows: * 


ee 
~ —_ = 


eel 


* Canadian Force Headquarters brief referred to the case previously mentioned 
by the Royal Canadian Legion on page 723 hereof. 
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Captain A. 0. Solomon, Director of Personnel Legal Services, Canadian 


: 22 
Forces Headquarters, commented in regard to Section 20 as follows: 


I would like to read in here a question as well on 
Section 20, the legal liability to pay damages. 


Section 20 of the Pension Act is very broad and 
appears to include any and all amounts which the 
survivor may be awarded in court for the death of a 
husband, and any and all amounts which an injured 
person may be awarded. 


Awards under the Pension Act for disability quite clearly, ~ 
because of the definition in the Act, do not include any 

amount for pain and suffering. It appears equally clear 

that awards made to widows are to compensate her for lack 
of support. 


In the majority of cases where a person is suing because 
of an injury, the award includes an amount for pain and 
suffering and, on occasion, the quantum for pain and 
suffering is specified by the court. This amount it is 
contended should not be taken into consideration or 
recovered by the Canadian Pension Commission. 


In the case of death there are three possible heads of 
recovery. 


(a) Pain and suffering of the deceased before he dies; 
(b) Loss of expectation of life of the deceased3 
(c) Loss of future financial support. 


The first two of these are really the rivtht of action held 
by the deceased, which right is given to his dependents 
by the various Provincial Fatal Accident Acts or their 
equivalent. Amounts so recovered would appear to be 
clearly not the type of award which should be taken 

into consideration by the Pension Commission, 


It would seem that Section 20 would require amendment in or 
to accomplish this object. Further, it would appear that 
there may, on occasion, be considerable difficulty. in 

ascertaining what portion of any award is attributable to 
any particular head of damages. 
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This matter could be solved by solicitors requestine courts 
to give a break-down, or perhaps by referrting the matter 

to the court which gave the judgment. If this latter 
procedure could be followed, then perhaps, the Department 

of Justice could be asked to give a ruling on the percentages 
in any particular case, | 


Captain Solomon expressed the view that the only deduction under 
the Statute would be the loss of future financial support. He stated 
that he was not commenting on whether or not the Statute States a fair 
position, but was dealing merely with an interpretation of the Statute 
as it stands. 
L'Association du 22iéme Inc.: In a prepared brief, this Association recom- 
mended deletion of Sections 20, 21, 22 as follows: 2 


The Sections in the Act which direct the recovery. of 
compensation benefits or damages to the veteran or the 
widow when he or she is entitled to both pension as of 
right under the Pension Act, and either compensation 
benefits or legal damases, should be amended. 


This Association considers this is one of the iniquitous 
provisions in the Act. It is our understanding that if 

a service member is injured in an accident which is pension- 
able under the Pension Act, then under the same circumstances 
he would be entitled to legal damages by reason of a payment 
from insurance or other sources. The Pension Act requires 
that he either foregoes his right to the amount of legal 
damages or alternatively his pension would be reduced 
accordingly. The same situation exists where the member 

is killed, in that the widow is entitled to either a pension 
or legal. damages, but not both. 


Under the same provisions of the Legislation, the pensioner 
who is injured in a civilian accident which could mean an 
increase in his pension, due to that fact that the accident 
was consequential upon his pensionable disability, is unable 
to retain any amount of Jegal damages or Workmen's Compen- . 
sation and at the same time claim for additional pension which 
is his by right under the Pension Act, 


This Association has no desire to argue the legal ramifications 
of this provision. We consider it sufficient to state the 
premise that the man (or his widow ) is entitled to pension 

as of right under the Pension Act. If there were other 
benefits accruing by reason of Workmen's Compensation or 

legal damages, the man (or the widow) should also be entitled 
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to these. Death or injury represents the tragic and 

often costly circumstance in any family. It is considered 

that this is sufficient in itself without the Federal 
Government having to claim part of the financial com- 

pensation which may come to the veteran (or the widow) by 
reason of an employer havin> covered himself under Workmen's 
Compensation, or by reason of the fact that there are 

legal damages payable either from insurance, unsatisfied 
judgment funds or other sources to which the Federal. Government 
makes no contribution. 


Major Paul Clavel, Secretary of the Association, suggested that these 


sections should be removed from the Act. He stated; 

It should be made clear that: when a man has a right to 
pension, he gets a pensions; and no matter what comes 
afterwards, if there is an insurance covering a workman 
this should not be a factor in deciding whether the pension 
is granted or is denied, it's altopether independent of 


the fact that he gets a pension and it should not affect 
the pension. 


Mee Ws Herridge, M. P.s Mr. Herridge commented on these Sections as 


follows: 


I don't agree with the principles involved in those two 
sections. I think if a man seeking a pension for dis- 
abilities incurred in service, and later his widow receives 
a pension because of disabilities incurred in a civilian oc- 
cupation, she should be allowed to retain then. 


Mr. Herridge spoke in regard to Workmen's Compensation as follows: 26 


Yes, and if he came under any compensation act, I think 

the widow is entitled to it also because this is 

based on the insurance principle, the employer and employee 
Paying for the coverave on the insurance principle, and 


I don't think the application of another law should affect 
their right in that respect. 


ave Honourable Gordon Churchill P. C., M. Pa: Mr. Churchill was asked by 


the Chairma is views : P . : 
n for his views concerning the veterans organizations! objections 


to the isis in § } 
provisions in Sections 20, 21 and 22 under which a pensioner or his 


Widow were e 4 : 
not permitted to retain both pension and an award of lecal damages — 


or Workmen' sati ; 
n's Compensation. The following discussion took place: *? 


~) 
ho 
\O 
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Mr. Churchill: Well, I agree with the veterans’ organizations 
on that. would not make the recovery. I sometimes wonder if 
some of these sections are not a carry-over from the depression 
years of the thirties. We are living in a different society now. 


Mr. Justice Woods: Well, would you be in favour then of wiping 


eet 


(Siete Fl SSR alba 
these out in effect, 


Mr. Churchill: Yes,,I would. 


Chairman, Canadian Pension Commission: 
en rn nee ON YOmmMission 


Mr. I, D. Anderson, in an appearance before your Committee under date 
of June 20th, 1966, discussed this matter in reply to a question from Judge 
Lindal. The following excerpt from the Minutes is included hereunder: 3 


Judge Lindals: Have you any comments on Sections 20, 21 and 22? 
at is in regarc to actions, successful actions? 


Mr. Anderson: I personally have no stronz feelings about these 
sections at all. I don't know whether I have ever explained the 
basis of the origin of that to the Committee or not but it is very 
simple. 


It, amounts to this: a man who is shot in the trenches in France 
takes what the Government will give him and he has no chance to 
sue anybody, whereas the man who comes back safely and gets a 
50% pension and is later killed under circumstances where his 
wife as a widow sues a third party and collects, without these 
sections would get not only the full pension but would also get 
whatever the settlement was. 


Thus it was felt in those days ~ the people in those days appa- 
rently had a great deal of sympathy for the man who got killed 

in the trenches and decided that nobody should have any advantage 
over his widow, and this was the basic reason for the sections in 
the first place. Whether that reason is still valid, I am not 


prepared to say. 
As I say, I have no strong feelings. 
Judge Lindal: You are more or less neutral? 


Mr. Anderson: Yes. 
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seen te ne 


prevision for recovery of legal damages was in Section 19 of 
. o 29 
nsion Aet of 1919, wich read as follows: 


If a disability or deeth for which a pension is payable vider 
this Act is caused under circumstances creating a leral 
liability upon some person to pay damages therefor,the 
Commission, as a condition to payment of the pension, shall 
require the pensioner to assign to His Majesty any right of 
action he may have to enforce such liability of such person op 
any right which he may have to share in any money or property 
received in satisfaction of such liability of such person. 

2. The cause of action so assigned may be prosecuted or 
compromised by the Comnission anc any money realized thereon 
shall be paid into the Consolidated Revenue Fund of Canada. 

3. Any money realized thereon in excess of the capitalized 
value of the pension awarded and the costs, if any, of the 
recovery shall be paid to the pensioner. 


a) 


Ae 
5 


The annotetion explaining this Section read as follows; 


This is an entirely new section. As was explained 

in connection with Section 11 the principle of insurance 
during the service was adopted in 1916 in so far as 
Canadian pensions were concerned, <A number of accidents 
of verious descriptions have occurred, and will contime 
to occur, in which the disability caused by the accident 
is pensionable and also entitles the soldior or sailor to 
cvamac¢es or compensation from the person or conipany which 
was responsible for the accident. It is not reesonable 
that both pension and damaves should be paid and the 
country, therefore, has reserved the right by this section 


Pay) 


not to pay pension unless the right to damages or compensaticn 
18 assigned, 

ixample 1: A soldier is negligently run over by a& streq 
car and loses his leg. The street car company is liabie in damap 
and the country must also pay 4 pension. Before pension is paid 
however, the soldicr mst aosign his right to damages to bhe cow 
If more is collected by the country than the capitalized value 
the pension the soldier will receive the benefits; if less is col 
ed the country will bear the loss, | 

uxample 2: <A one-legged pensioner is employed in a factory.) 
Owing to his disability he falls in a machine and loses a hand, 
Seeing that the loss of the hand is due to the Gisability for . 
which he is pensioned he is also pensionable for the second d@i- 
sability. Under the Workmen's Compensation Acts in the various 
provinces he will also be entitled to compensation, Under this 
section he cannot receive Ren. 


a 


731 


History 
This Section was revised in 1927 to read: 3 


It va disability or death for which a pension is payable 1927 
under this Act is caused under circumstances creating a 
legal liability upon some person to pay damares there-~ 
for, the Commission, as a condition to payment of the 
pension, shall require the pensioner to assign to His 
Majesty any right of action he may have to enforce such 
liability of such person or any right which he may have 
to share in any money or other property received in sa- 
tisfaction of such liability of such person. The cause 
of action so assigned may be prosecuted or compromised 
by the Commission and any money realized thereon shall. 
be paid into the Consolidated Revenue Fund of Canada. 
Provided that any money realized thereon in excess of the 
Capitalized value of the pension awarded and the costs, 
if any, of the recovery shall be paid to the pensioner, 


The Commission had expressed doubt as to whether this Section ap- 
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plied to cases coming under Provincial Workmen's Compensation Acts. 

It was referred to the Deputy Minister of Justice in a letter from 

the Chairman of the Commission dated December a I 1939; “aria in parti- 
cular asked for advice on the following points. 


(a) Does Section 18 apply in cases coming within the 
gurisdiction of the several Provincial Workmen's 
Compensation Boards? 


(bo) If the answer to (a) above, is in the affirmative, 
would an assignment of rights in such cases be bind- 
ing upon a Workmen's Compensation Board? 


Under date of December 29th, 1939, the Deputy Minister of Justice 


replied as follows: 7> 


In view of the foregoing it becomes evident that said 
Section 18 in its present form is really unworkable, as 

it does not enable the purposes for which it was appa- 
rently enacted to be effectually carried out. On the 
next occasion when amendments to the Pension Act are 
contemplated, it would possibly he a:lvisable to have the 
section redrafted in such form as would make it possible 
for the Commission in determining the amount of pension 
to be awarded to take into consideration any award by way 
of damages or workmen's compensation which may have been | 
made with respect to the disability resulting in injury or 
death on account of which pension is claimed. 


History 


These provisions were amended in 191 to read as follows: # 19))) 


Lb.54317) Where a death or disability for which pension is 
payable is caused under circumstances creating a 
legal liability upon some person to pay damages 
therefor, if any amount is recovered and collected in 
respect of such liability by or on behalf of the person 
to or on behalf of whom such pension may be paid, the 
Commission, for the purpose of determining the amount 
of pension to be awarded shall take into consideration 
any amount so recovered and collected in the manner here- 
inafter set out. 


(2) In any such case the Commission may require such person 
or anyone acting on his behalf as a condition to the 
payment of any pension, to take all or any steps which 
it deems necessary to enforce such liability and for 
such purpose shall agree to indemnify such person or 
anyone acting on his behalf from all or any costs in- 
curred in connection therewith. 


LO ait Where a disability or death for which pension is payable 
is caused under circumstances by reason of which compen- 
sation is payable in respect of such disability or death 
under any Provincial Workmen's Compensation Act or-legis- 
lation of a similar nature either in the place: of; ‘orvas 
additional to, or apart altogether from any amount which 
1s recovered or collected in respect thereof under the 
last preceding section, if any compensation is awarded 
to or on behalf of any person to or on behalf of whom such 
pension may be paid, the Commission, for the purpose of de- 
termining the amount of pension to be awarded shall take into 


consideration any compensation so awarded in the manner here- 
lnafter set out, 


1G SB sk") Where any amount so recovered and collected or the capita 
lized value of any compensation so awarded, or both, is 
greater than the capitalized value of the pension which 


might otherwise have been payable under this Act, no pension 
shall be paid. 


(2) Where any amount so recovered and collected or the capita- 
lized value of any compensation so awarded or both, is less 
than the capitalized value of the pension which might other- 
wise have been awarded under the provisions of this Act, a 
pension in an amount which, if capitalized, equals the dif- 
ference between such amount or the capitalized value of such 
compensation, or both, and the capitalized value of the pension 


athe might otherwise have been payable under this Act, may be 
paid. 


History 


(3) 
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If any amount so recovered and collected, or any part 
thereof, is paid to His Majesty, a pension WHith, if Dae 
pitalized, equals the amount so paid but is not in any 
event greater than the total pension which, apart from 
this section, would be payable under this Act, may be paid. 


The annotation to these amendments read as follows: © 


These are entirely new sections and have been drafted 

after taking opinion of the Department of Justice that 

the section in its present form is unworkable and may pos- 
sibly be ultra vires. Under the present drafting the new 
sections will accomplish all that was intended to be ac- 
complished under the old Section, namely, that the country 
should not be compelled to pay full pension in respect of 
disability or death when damages or compensation are reco- 
verable from other sources in respect of such injury or death. 


These sections were remimbered Sections 20, 21, 22 in the Revised 


= 36 : foret 
Statutes of Canada of 1952, No basic change was made in their intent. 


1952 


The Standing Committee on Veterans Affairs reviewed the implications 1960 


of Sections 20, 21, 22 and on Thursday, May 12, 1960, the Committee received 


copies of memoranda prepared by K.M. MacDonald, Legal Officer of the Cana- 


dian Pension Commission, dealing with these sections of the Act. These 


memoranda were published as appendices to the minutes of the proceedings 


of that date.?’ 


Your Vommittee considers it pertinent to include, in this Report, two 


extracts from these appendices as follows: 


If these sections were not in the Act the result would be 
that a serviceman who had suffered injury which, while in- 
curred on service and pensionable under the insurance prin- 
ciple, was caused by the tortious act of a third person, 
would be placed in a preferred position toa sorviceman who 
suffered a disability due to enemy action, this by reason 
of the fact that in the first case the man, in addition to 
being awarded pension for the full extent of his disability, 
could recover damages from the tort feasor and ee ace 
damages, whilst in the second case the only Pree ar ae ne 
men could receive would be by way of RED SS ii Similarly, 
the widow of a serviceman whose death occurred under such 
circumstances or the widow of a Classes 1 to 11 pensioner 


whose husband's death resulted froma tort or from an accident 


which involved payment of Workmen's Compensation would be placed 


in a preferred position. 
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The Standing Committee on Veterans Affairs discussed the application 
of Sections 20, 21 and 22, at a meeting on November LOth, \2963z00le, a 


Anderson, Commission Chairman, stated as follows: 


To my mind it would seem to be established that this is a 
situation which Parliament desired to avoid. | 


At the Meeting of the Standing Committee on Veterans Affairs 
on May 5, 1960, a request was made to put on the record the 
number of cases in which Sections 20 and 22 had been involve 
in the last five years and the amounts which the Pension Co 


mission had collected over this period. 


Attached hereto please find a return which shows that h2 cas 
in which pension was awarded as a result of accidental ins 
jury or death were considered during the years 1956 to 1960 
inclusive. Of these 2 cases damages were collected in ra 
cases and such damages required to be taken into considerati 
in calculating the amount of pension that could be paid. In 
the other 21 cases no action was indicated on the part of th 
Commission by reason of the fact that no tort was involved. 


The total amount of damazes involved in the 21 cases in 
which adjustments were necessary was $192 ,014.5h.7 


First of all, the intent of this particular legislation 
is set forth in statements contained in the minutes 


of proceedings and evidence of the parliamentary committee 
of 1919, and I will quote that to you: 


"A number of accidents of various descriptions have 
occurred and will continue to occur, in which the ~— 
disability caused by the accident is pensionable and 
also entitles the soldier and Sailor to damages or 
compensation from the person or company which was 

responsible for the accident. It is not reasonable 
that both pension and damages should be paid.! 


This was the basis of the legislation. To enlarge on that 
Slightly I would like to read this paragraph: 


insurance principle, was caused by the tortious act 
of a third person, would be placed in a preferred “@ 
position to a serviceman who suffered a disability dv 
to enemy action. This by reason of the fact that in 
the first case the man, in addition to being awardec 
Pension for the full extent of disability, could 
mecover damages from the tort feaser and retain suc 


a ee 
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damages, whereas in the second case the only compen- 
Sation the man could receive would be by way of pen 
sion. Similarly, the widow of a serviceman whose 

death occurred under such circumstances or the widow 
ofha class 1 toy 2 pensioner whose husband's death re- 
sulted from a tort or an accident which involved payment 
of workmen's compensation would be placed in a preferred 
position,! 


The question before the committee and the people who drafted 
the legislation at the time was: should a man killed by an 
accident be given something to which a man killed in the 
trenches is not entitled? This is the basis of the legis- 
lation. 


Your Committee considers it will be informative to include several 
excerpts from the minutes of this discussion, The first deals with a rela- 
tionship between pension and life insurance and is as follows: “4 


Mr. Jo McIntosh, M.P., Swift Current: Mr. Anderson made the 
statement that when this legislation was first brought into 
force it was considered unreasonable for damage settlement and 
pension both to be paid. In other words, you would put one of 
them in a preferred position. I was wondering what happens in 
the case of, for example, a man who is killed new oz during the 
war and who obtains insurance. Are they not in a preferred po-= 
sition also? Does the pension commission request that the widow 
turn over the insurance to the pension commission? 


Mr. Anderson: No, they do not. 


Mr. Mcintosh: Would it not then be logical to say that if the 
individual instituted a court action and received damages the 
Same idea should prevail as with insurance? 


Mr. Anderson: I am not saying that this is necessarily the correct 
thing to do. All I say is that this was the thinking behind the 
drafting and the introduction of this legislation into the Pension 


Act. 
Another reference dealt with question of deleting these sections from 
ly2 


the Act, as follows: 
Mro F, J. Bigg, M.P., Athabaska: I was going to say that if we 
are thinking about a preferred position, we are off the beam, 
Why not wipe this out and say that if a man is ongetsled to a pen- 
sion he gets it. Instead of humming and hawine about it, why not 
make a clean slate of it now. If she gets a pension, she vets it, 
and the bookkeeping and legal work, and all of this, would be re- 


duced to a minimum....oe 


History 


Mr. Bigg: I understand that the theory behind pensions is to 
compensate a man on the average, shall we say. Suppose a m- 
sician went into the army and he lost his arms; he can no longer — 
play the piano. The pension only will look after himas if he 
were a labourer; he could never get $150,000 for the use of his 
hands from the government, but if he were smashed up in an accident 
he could collect. Are we going to put him in a lesser position 
than a citizen? I think we should put him right up level. 


Mrs H. Wa. Herridoes. Me) Ps Kootenay West: Mr. Anderson could 
you tell us what number of cases the Commission has handled during 
the last year which would come under this clause?. ; 


Mr. Anderson: I would not want to quote specific figures, but 
they are very few in number, perhaps no more than eight or ten 
in the course of a year, if that many. I might add that this is- 
not a question of what the Canadian Pension Commission wants or 
does not want todo. It is what you gentlemen want to do in the 
legislation. Our hands are tied by the legislation. 


Further, Mr. D.V. Pugh, M.P., Okanagan, spoke concerning the general 


application of these sections as follows: 


Mro Pugh: In stating the reasons given at the time of enacting 
these sections 20, 21 and 22, Mr. Anderson told us it was felt 

that if someone was injured, claimed damages and received them, 
he would be in a better position than the man overseas. . il put 

forward the case of an ordinary civilian killed by a OMe OF “iat 
an ordinary accident in wartime who would Just have an ordinary 
Claim; if that same civilian was run over and killed, it.could be © 
that estate or his widow would receive $20,000, $30,000, $0,000, ° 
or $50,000. If we are considering this, one thing we should do ' 
is look at the general nature of the questions. You have specific 

and general damages. The general damages seem to cover everything 
in the nature of a punitive amount: in other words in the case of 
someone acting illegally or foolhardily who kills somebody. The 
damages which are received compensate those who are left. 


What I am Suggesting is that if we are thinking on that basis, we 

should look right into it and say "All right; the general damages 
which are paid compensate the widow and the children for the loss 
of the husband or father", Of course, along that line it would 
seem to me not good thinking to exclude the amount coming in which 
normally would go to those who are left. I mentioned that one spe- 
cific case which was a case of hardship; but I only mentioned it ir 
view of the fact that she did not get her legal fees out. Of cour: 
they are capitalized in the pension and she will get it over a peri 
of time « i think all these factors should be looked into based on 
the principle that there is a loss of a husband and possibly a fatt 
Normally these damages would come to a civilian. The other point 
tioned was about life insurance. If a man is in receipt of a pen: 
or if a widow gets a hangover from a pension, then surely if the « 
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is good, the other should be good as well, and the government 
should not come along and say because you have a pension you 
should not have life insurance, 


Mr. Anderson: There is one point I would like to clear up. 
Reverting to the question of legal fees, I would call your attention 
to the fact that the provisions in the act do give us authority to 
indemify for costs if we think the widow has a good claim. If in 


our opinion it is a good claim, we can appoint a lawyer and indemnify 
Porieosts. 


Mr. Pugh: Following along on that, in respect of this $2,000 claim 
eventually was paid, the widow I believe said that the people in au- 
thority knew she was going to make this claim and advised her not to 
make ite She went ahead and made it and the money was then turned 
over to the povernment. I think this is wrong. In that case you 
were thinking of the costs if she lost the case. 


Mr. Anderson: Either way. 


$ C i ke any difference: 
Mr. Pugh: If she lost the case, it would not ma J 3 
She would have to assume that herself, - 


Mr. Anderson: Not if we agreed to indemnify. 


Mr. Pugh: I would say that the injured parties do not realize they 
are going to lose this to the government even if they win. 


Mr. Anderson: Of course they are not necessarily going to lose it 
cuble they may, but not necessarily. 


Mr. Pugh Suppose she received $1,500 and the costs were $1,500. 
The government would have kept the 1,500 and handed nothing back 
to her to pay for this, she having paid $1,500 out of her own pocket. 


Mr. Anderson: That is true, unless we had agreed to indemnify for 


the costs to begin with. 
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COMMITTER RECOMMENDATIONS 


(90 ) That the Act be amended to replace the existing Sections 
20, 21 and 22 with a new section which would provide that 
the Act contain only a provision to prohibit a person 
from receiving both an award of pension under the Pension 
Act and an award under the Government Employees Compen- 
sation Act or similar legislation of the Federal Govern~ 


ment designed to compensate for death or disability where 


Such is attributable to employment in the Government service 


or has been caused under circumstances which in some manner 


indicate liability upon the Crown, 

(91 ) That provision be made, under special legislation, for 
the Pension Commission to review all cases where, by 
reason of action taken under Sections 20 or el, an 
amount of legal damages has been paid into the Crown 
or alternatively pension has been reduced; and that 


(a) The total of any such amounts recovered by 
the Crown be refunded, without interest, to 
the pensioner or widow respectively, who was 
the intended recipient of the award. Should 
such recipient be deceased, no refund should 
be made, and the heirs should have no rights 
of recovery. 


(b) The amounts represented by a reduction in 
pension should be refunded to a pensioner 
or a widow, retroactively for a period of 
five years from the date of such legislation 
with the stipulation that this refund should 
include the total amount to which the 
pensioner or widow would have been entitled 
at the rates of pension in payment at that 
time, including additional pension for a 
dependant or dependants if applicable. 


Sections 20 
De teplaced 

By a Limitatio 
That Only One 
Pension be Pai 
By the lederal 
overnment 


Special 
Legislation 
Be Enacted _ 
To Refund 
Damages on 
Pension 


COMMENT 

GENERAL 

Basis of Pension: Your Committee notes that, at present, the payment of 
pensions for death or disability under the Pension Act is based princi- 
pally on the loss of earning capacity. This requires that the physical or 
mental impadtmert in the pensioner be measured against the economic loss 
of a man in the class of untrained labourer. The full explanation of your 
Committee's view in reeard to necessity of retaining this concept will be 
Bend in the Chapter dealing with basic rate of pension. 


It is significant also that pension is paid partly in the form of a 


139 


contractual obligation and partly in payment of a debt. ‘This was explained 


in a document entitled "Canadian Pensions and Proposed Bill with ilemarks , 


c 


rt 
1917", part of which reads as follows: 


The relationship between the soldier and his Country is 
partly, if not wholly, contractual. The consideration 
given by the soldicr is service; the consideration 

given by the Country is pay, allowance and pension, The 
Country owes the soldier a debt under an implied contract... 
The same arguments might be used in favour of the widow and 
the children of a member of the forces when he dies 

or is killed. Reparation for his death must be paid to 
them, not because the Country is grateful to the soldier 

or to them, but because the soldier by having given service 
to his Country, has earned the payment of a debt to his 
widow and his childreneoeosee 


Your Committee takes the view that pension is a matter of right. 
There is no specific provision in the Act in this regard, except that 
“the Act makes a distinction between entitlement claims in the procedural 
Sections and discretionary benefits such as dependent parents pension, 


compassionate pension and burial grants. 


% See page 1,87, Chapter 13,dealing with Basic Rate,hereof. 


" 
, 
z 
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Comment 


Right of Widow: A pension payable to a widow stems from the member's 


right to pension. If his death occurred while he was in the service, the 
widow may have entitlement under Section 13(1) or 13(2) to a pension which i 
based on a percentae (approximately 75%) of the pension he would have ree 
ceived, had he been totally disabled. If the member dies after his release 
from the service, the widow is entitled to pension under Section 3603) - 16m 
the death is attributable to service, or if pension was being paid at the 
rate of 8% or greater, or if he dies on the strength of the Department 
for treatment and pension would have been paid at such rate except for 
his death. * 

Section 20 provides that, where a death or disability for which pen- 
sion is payable is caused under circumstances creating a liability upon 
some other party, there is a right in the Crown to withhold a portion.of 
pension under certain circumstances, 

Your Committee questions the propriety of permitting any diminution 
of widow's pension, by reason of her receiving an award of legal damages 
or Workmen's Compensation. The right of the widow to receive full pension, 
should her husband die under circumstances which entitles her to that pen- 
sion, should transcend all other considerations, 
Basis - Legal Damages Award: It is impossible to define with any accuracy 
all of the factors that are taken into account by a court in an award 
of legal damages. ‘There are, however, three aspects which can be 


examined in conjunction with these provisions of the’ Pension At a.) They are: 


= «a acs 
— ses a «= en ao —<— «—_ 
a pee. 
a ae ae saat sao ater eee date, ge 
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* Cc . . . 
See Recommendations ~ Pension for Widow on Death of Pensioner. 


( Volume III, Chapter 25) 
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Comment 


(1) loss of ability to earn a livelihood: 


It is the practice of courts to assess this loss on a subjective 
basis. That is to say, the amount which a court may award will depend, 
at least in part, on the earning capacity of the individual involved. 
This assessment is not an absolute one. For example, a court will make 
reference to the mortality tables which, of course, represent an objec- 
tive measurement which is applied to specific age groups of all Cana- 
dians. These tables are a guide only, and it is usually required that 
the court apply any special factors of a subjective nature, as they 
would relate to the question of the expected life span or other consi- 
derations involving the.loss of earning ability. 

(2) Pain and suffering: 

This is a very real factor, but is, nonetheless, of a nebulous 
character. It is impossible to point to any acceptable standard of 
assessment for pain and suffering and this necessarily varies between 
judge and judge, jury and jury, and plaintiff and plaintiff. -In illus- 
tration of the difficulty of accurate measurement in this regard, sym- 
pathy cannot be ruled out, even though it is not considered as an actual 
part of the basis of an award for pain and suffering. 


(3) Punitive damages: 


These are awarded to a plaintiff under certain circumstances, where 
a court considers that a negligent party is liable for payment of money 


by reason of the peculiar nature of a wrong-doing or other circumstances 


involved in the accident. 


The 


Comment 


() Special damages: 


These are out of pocket expenses, and it is the practice of at 


least some courts to make awards for them separately. Such awards are 
not part of compensation for future circumstances, as they can be con- 
Sidered in a sense as encumbered in that they are made as recompense 


for specific costs, 


Widow of a pensioner 
Your Committee cites hereunder two hypothetical cases under which the a 
propriety of this provision can be examined: | 
(1) Where a 50% pensioner is injured, and such injury results in an 
additional disability assessed at 30%, the 50% pension already in pay 
would not be affected by the rights or liabilities arising from the addi 
tional disability assessed at 30%. It is vested. | 


(2) Where death occurs of a 50% pensioner, and an additional recovery — 


is made arising out of the cause of that death, the original 50% pension 


should not be affected by the rights or liabilities arising from the 


payment of the additional recovery. It is vested also, as are the right 


that flow from it, namely full widow's pension. 


Notwithstanding, as the Act reads at present ~ and as it is apparently 


interpreted by the Pension Commission ~ the Crown is empowered to attach the 


rights of the widow to pension which is paid because of the death, The widow! 
right to pension stems from the 50% pension of the pensioner. These rights sh 


not be saddled with the incidents pertaining to the cause of death. Death — 


under an j . : : P : J : 
¥y circumstance should entitle her to widow's pension, in the view of 


your Committee, 
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In some instances the widow's pension would be substantially less than 
that being paid to the veteran prior to his death. For example a married 
pensioner in receipt of pension at the rate of 100%, in accordance with rates 
in effect at this date, would receive a total pension, at married rates, of 
93,528. If the widow were awarded widow's pension following his death, the 
payment, at current rates, would be $2,100. per annum. It is true that if a 
Married pensioner was in receipt of pension of 50% he would receive, at married 
rates, an annual pension of $1, 76). This, compared with pension for his widow 
at $2,100. would mean that, upon his death, the liability against the Crown 
would be greater. Your Committee feels that, regardless of the amount which 
would be paid by the Government to a widow, she should not be forced, or even 
asked, to make any election with regard to a widow's pension, 

The basic consideration is that, on the death of the veteran, the widow's 
pension is substituted for the veteran's pension. It is not properly attri- 
butable to the cause of death in this instance, any more than it would be in 
the case of a death where there was no legal liability. 

Compassionate Considerations: Your Committee considers it necessary, in 
respect of Section 20 of the Act, to ask whether it is reasonable to force a 
widow, within a few weeks following the death of her husband, to institute 
legal proceedings against a third party. A lawsuit can be a harrowing and 
bitter experience. Very often she would have to relive the circumstances of 
her husband's pe ene Should the widow wish to proceed in this matter of her 
own volition there could, of course, be no objection. The iniquity +f this 
Situation arises from the fact that the widow is compelled, under the Act, to 
institute these proceedings with no prospect of financial gain to herself in 
that, if the proceedings are successful, the amount recovered in either paid 


to the Crown, or alternatively, the pension is reduced accordingly. 
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Your Committee noted an axaineies” in which a pensioner in receipt of , 
pension of 50% was killed on November 29, 1963. On December 12, 1963 the — 
report from a representative of the Department of Veterans Affairs aay 
that the widow was visited, and that her attention was drawn to Seeti ons 2m 
and 21 of the Pension Act. The report states: 


dowever, she was too emotionally disturbed to understand 
the intent of it . 


On Jamiary 7, 196), the Sere se with respect to Sections 20, 21 and 
22 of the Pension Act were explained to the widow in a letter from the Pens: 
Commission and a declaration was received from her to the effect that she 
understood the situation and desired to receive widow's pension. The filen 
that on May 9, 1966, the Commission again wrote to the widow, pointing ould 
"these monies are not to be considered as pension at this time, but rather | 


vances in accordance with your request of January 11, 196)", 


The letter went on to state that a condition precedent to payment of 


pension was that she would be required to take reasonable steps to enforce 


any liability arising out of the accidental death of her husband. The wido 


contacted the Commission's representative, stating that the suggestion was 


not acceptable to her. The Commission then contacted the widow's solicitor 


who had been advised that a settlement would be made on behalf of the carri 
in whose vehicle the accident occured, if the widow so requested. The wide 
advised the Commission in a letter dated November elth, 1966, “ho the effect 
that she wished to continue to receive pension bist than to chp a 


ment by way of legal damages and that her reasons were other than financia 
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Comparison with Court Settlements: It is necessary to consider also that 


any amounts recovered by reason of a damage award through the courts are 

final and definite. The widow would have her day in court. The damages 

are hers and are not subject to reduction or cancellation due to any change 

in circumstances such as a future Marriage. Your Committee deplores the 

fact, however, that under the existing legislation, a widow may be placed in 
the position, shortly after the death of her husband, of having to assess 

her future matrimonial prospects. The requirement to make this decision 

arises from the fact that, if she does remarry, her pension would cease. 
Therefore, she would perhaps be ina better position financially if she were 

to elect to accept a settlement of legal damages, because on her remarriage she 
would lose her pension anyway. If, on the other hand, she decides not to re- 
marry the acceptance of such legal damages would deprive her of widow's pension. 
Means Test: The payment of pension under the Pension Act, in most other 
circumstances, takes no account of the financial means of the recipient.” 

Your Committee considers that this principle should be inviolate in almost 

all areas of the administration of this Act. It will be observed, notwith- 
standing, that where Sections 20 and 21 provide for the recovery by the Crown 
of allowance payable from other sources, such represents in effect, the ap- 
plication of a means test. In other words, the Government is saying that if 
the widow, by reason of any such death, is in a position to receive additional 
monies from some other source, the Government will reduce the pension according- 
ly, or, if the pension is to be paid, the Government will insist that the 
amounts receivable from other sources be paid to the Crown. The fallacy of 


this principle is apparent when the question of payment of life insurance is 


t#s=-@ 
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* Exceptions include pension for dependent parents, pelAtietelearelaak | and 
Widows under some circumstances; pension for improper ; 
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considered. For example, where the death of the pensioner results in the 
payment of life insurance to a widow, the Government makes no attempt to 


attach such payment or to reduce pension accordingly. It should follow 


then that a payment which is due a widow by reason of legal damages or 
compensation from other source should not be taken into account by the Crown, 
and any such action is applying a type of means test to the payment of widow's 
pension, | 

The application of these Sections of the Act to the circumstances of 
a widow has, in the view of your Committee, resulted in inconsiderate treat- 
ment of the widows of servicemen and pensioners for many years. The amend-— 
ment to the Pension Act in 1939, under which the widows of pensioners in 
reccipt of pension between 8% and 78% became eligible under Section 36(3), 
(formerly only widows of pensioners in receipt of pension of 78% or higher | 
qualified) had the result of increasing the number of widows affected by this 
Sections 20 and 21 of the-Act. Your Committee has recommended * that widows of 
pensioners below )\8% should receive a pro-rata share of widows pension, 
Should this recommendation be accepted, there would be even more requirement 
to bring about an amendment to remove Sections 20, 21 and 22 from the Kee 

It cannot be overstressed that the pension payable to a widow follow 
the death of a pensioner is a continuation of a right ate vested in her 


prior to his death, It is, in the opinion of your Committee, difficult to 


support legislation which can ‘have the effect of reducing these rights be- 


Cause of the fact that another benefit may accrue to her on the death. 


# | 
See Recommendations, Volume III, Chapter 25, dealing with widow's pensior 
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Widow of Regular Force Member 


It is necessary to examine the situation with regard to the payment 
of a pension to a widow under Section 13(2) where the death of a member 
of the peacetime forces is related to service. This raises some different 
considerations to those which apply to the widow of a pensioner, as dealt 
with above. 

An award of damazes is based on the loss of earnings, pain and suffering, 
Special.?anaces, and in some instances, punitive damaces. These arr 
lumped together and cannot be divided with any degree of accuracy. With the 
subjective ecandande used by a court, and the objective standards used by 
the Pension Commission, it seems to your Committee that the essential diffe- 
rence in the basis between an award of damages by a court and an award of 
pension under the Pension Act makes it impossible to properly equate them. 

The present yardstick or method used by the Pension Commission in Seétions 
20 and 21 is measured in terms of dollars alone. This means, of course, that 
this pension is directly related to the loss of the earning capacity as re- 
presented by her husband, such earning capacity being calculated in terms of 
the unskilled labour market. The Crown, in insisting that an award of damages 
be recovered from pension or that the pension be reduced accordingly, is pre- 
pared to deprive a widow of the pension awarded as a right which flows from her 
late husband's service. This is insupportable because the amounts awarded by 


a court are under a completely Jiffercnt standard from that on which pension 


is awarded under the Act. 
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The effect of this can be, and often is, to place the widow in the 
same position, with considerable additional worry, as that which would exis’ 
if her husband had never served. Carried to an extreme, the result is that 
if someone else can be forced to provide sufficient financial emolument to 
the widow, the Government would have to do nothing for her at all, despite 
the fact that her husband's death was related to service. 

The purpose of Section 13(2) of the Pension Act is to pay pension when 
a death is related to service. The present attitude of the Pension Commiss: 
in interpreting the Act, seems to be that benefits cannot be received from 
two sources. That is to say, she is not entitled to pension from the Govert 
ment, and to award of damages from some other source by reason of the death 
of her husband. 

This is a restriction on the rights given by Section 13(2) = a restric’ 
that does not operate in other areas. For example, if the deceased service 
man had a policy of life insurance (as illustrated earlier on page 7h5), 
Commission would not be concerned with the proceeds. This is because the 1: 
insurance is payable for the fact of death ~ not the cause. The same is tr 
of pension. It is payable if the death is related to service - not by rea 
of the cause of death, In other words, the present interpretation of the le 
gislation in large measure equates the liability of the Government, in the 
of death by accident where there is legal liability, with the provisions o! 
an accident policy which contains the right of subrogation. 

In determining the amount to which a widow's pension may be liable to 
debited, the Capitalized value is taken. 


This is based on her age and lif 


expectancy. There is, however, no assurance that only the incidence of m 


will affect the amount she may receive. For example, her pension will t 


lf she remarries, When put to her election, no allowance is made for bh 
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Yet it stands as a potential benefit tothe public purse. In making her 
election, in many instances, this may well be a fact that she will have to take 
into account at a time when she is least likely to be qualified to do so; that 
is immediately following the death of her husband. 

The present interpretation of this Section relegates some of the rights 
given by Section 13(2) to the realm of commercial insurance, In your Committee's 
view this is not justifiable, particularly when the fact is recognized that 
the serviceman has little choice as to the nature of the risks he must assume 
in carrying out the requirements of his service. 

Attention is directed to the case cited on page 719 hereof. In this 
case the member lost his life in a civilian airplane accident while returning 
from overseas duty. He had been absent from his wife and children for more 
than a Year'e He had no choice as to his location, type of transportation or 
the other circumstances which led to his death. It is perhaps of indirect 
interest only that he had given long service to the Canadian Army in times of 
both peace and war, and had been decorated for gallantry. Yet, when the time 
came to decide the question of indemnification to his widow in regard to his 
death the case resolved down to little more than an argument between two ine 
surers. The Government had an additional responsibility to pay pension under 
Section 13(2) of the Act as he was on duty at the time of his death. ‘The 
Pension Commission, acting under the requirements of Section 20 of the Act, 
insisted that this liability should be transferred,at least in part, to the 
carrier in whose vehicle the death occurred, and in turn should be accepted 
by the insurer for that carrier, by reason of the fact that that carrier 
had cased the death and the insurer for the carrier should have to meet the 
requirement to compensate the widow for the loss of earning power as 


represented in her husband's capabilities, 
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Your Committee considers that widow's pension is not inordinately large, 
and in the case in point the legislation should not have been such as to 
force the Pension Commission to reduce the pension by the amount recovered 
by way of damages arising from her husband's death, bearing in mind that 
it arose out of and was directly connected with service. If the carrier, 
through his insurer, was prepared to accept additional liability and make a 
further payment to the widow, she should have been entitled to accept same 


without any reduction in her payment. 
L 


This is particularly applicable in the case in question, because her 
husband, holding the rank of major, was earning an income of $608, per month 
at the time of his death. The maximum pension at that time for the widow 
was $100.00 per month, Her pension was subsequently reduced to $76.10 by 


reason of the settlement which the widow accepted from the carrier's insure. 


Application of Sections 20 and 21 in Cases of Disability 
As in the case of death, the Act provides that where a disability has 
been incurred which may result in payment of pension under the Act, and the 


circumstances are such that another party may be liable to pay damages or — 


compensation, the Commission shall take action either to recover the monies. 


involved, or reduce the pension accordingly. 


Much that has been said in regard to the case of a widow, has applicatil 


in the circumstances of a disability pensioner who suffers further injury o 


of a service man who is injured. The main points are enumerated below: 


(1) Basis of pension: Pension is paid as a matter of right to compen- 


sate for a disability, the extent of which is measured ain terme il 


disqualification in the unskilled labour market. The right to th: 


pension under the Je zislation should remain inviolate. 
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(2) The nature of damages: Damages are paid specifically to compensate 


for the loss of ability to earn a livelihood, and in addition to 
indemnify disabled persons for pain and suffering. Special damages 
include the incidental costs of the accident. to the injured. 
Punitive damages are paid by reason of the fact that the negligent 
party is held by a court to be liable for payment of monies arising 
from the peculiar nature of a wrong-doing or the circumstance in- 
volved in the accident. 

(3) Means test: The action of the Crown in attempting to recover monies 
awarded as legal damages really results in the application of a means 
test, in that full pension will not be paid where the payment of such 
monies will be directed to the disabled person. 

(1) Comparison with Court settlements: A Court settlement is made on 
the basis of the facts surrounding the accident. It takes into ac- 
count not only the special reasons for payment of damages, but other 
subjective matters such as the occupation of the plaintiff, his ex- 
pected life span, etc. On the other hand the payment of pension is 
based purely on objective standards, measuring the disabled against 
his ability to earn money in the unskilled labour market. 

Disability Pensioner who Experiences Consequential Disability 

Sections 20 and 21 of the Pension Act have application where a pensioner 
has experienced a second disability which is consequential upon an original 
disability for which pension is in payment. . The example, cited in the annota- 


tions to the Pension Act in 1919, follows: 


Comment 


A one-legged pensioner is employed in a factory. Owing 
to his disability he falls in a machine and loses a hand. 
pocing that the loss of the hand is due to the disability 
for which ha is pensioned, ho is also pensionable for the 
second disability. 


Under the Pension Act, the Commission shall recover any amounts awarded 


as a damage settlement, or any amount approved under Workmen's Compensation 
or a similar legislation, or alternatively shall reduce the amount of pension 
to be paid for the second disability. 

It is presumed that the reason for this provision in the Act is based: | 
on the principle that the accident itself creates a liability on the Crown 
to pay additional pension, and that such liability should not be accepted by 
the Crown, if a third party is in a position to assume part or all of it. 


Your Committee considers that here, as in the case of the widow of a 


pensioner, it is not entirely correct to say that the additional obligation 


on the Crown to pay pension stems from the cause of the consequential disa- 


bility. The causal factor in the consequential disability is surely the 


original disability. The example given in the annotation to the original 


Pension Act uses the words "owing to the disability he falls into a machine 


and loses a hand", This places the cause of the loss of the hand squarely 


on the fact that he has lost a leg and presumably such loss was responsible, 


for his fall into the machinery which resulted in his second disability, i.e. 


the loss of a hand. 


In view of this, your Committee cannot accept the fact that the Crown 


should, under the Act, shift the responsibility for this liability to any 


third party, be it an individual, commercial insurer or Workmen's Compensation 


Board, Furthermore, the pensioner is entitled to the additional pension whe th 


any third party is involved or not. The fact that someone else was neg) tea 


not pertinent to the obligation of the Crown, any more than is the fact that 


indemify him for this loss, Separate and apart from any pension to be pada 
therefor. 
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The same considerations apply whether it is an award for damages or 
an award under Workmen's Compensation. It may well be that an award of 
Workmen's Compensation may be affected by the previous condition if, for 
example, the authority responsible for the compensation award refuses or 
reduces that compensation by reason of the fact that the pensioner had a 
medical disability which existed prior to the second accident. Your Committee 
considers that any such matters are extraneous to the liability to the Crown 
to pay pension as of, right, stemming as it does in this case; from the original 
disability. 

Miso it ihe question of the cause of the accident is to be taken into 


account, this is presumably a responsibility of the Court ina damage case -- 


or of the Workmen's Compensation Board in an industrial accident. The Court 


a (ee oes 


or Compensation Board may decide against damages or compensation as the case 
may be, but this must not be a consideration in regard to an award arising 
out of a consequential disability under the Pension Act. It should be the 
responsibility of the Pension Commission to pay pension in cases of this 
nature, and leave other matters to be decided by jurisdiction outside of the 
Commission. 
Disability experienced by a member of the Regular Forces 

Under the existing Section 20 of the Pension Act, a question of con- 
troversy arises where a member of the Regular Forces experiences a disability 
which is related to the service, and where the circumstances of his injury 
indicate the possibility of a claim for legal damages against the third party. 
A hypothetical case would be that of a member of the Forces who sustains 


Serious injury while operating a service vehicle. 


Comment 
The Pension Commission may approve a pension on the grounds that the injury 1 
was related to service, At the same time, the soldier succeeds in ostablishir 
claim for legal damages against a negligent third party who caused the accide; 

The main point, in the view of your Committee, is that a serviceman who 
is awarded pension under the Pension Act because of an accident which is held 
to have been related to service has a vested right in that pension and tHe 
payment under the Act should be his, regardless of any third party liability. 
The responsibility of the Crown to make this payment arises out of the fact q 
of injury, not the cause. That is to Say, once the decision is made that : 
injury was in some way attributable to the conditions of military service, the 


right to that pension has been established. 


ir, apon examination, it is decided either within the Commission or by 


Jurisdiction outside of the Commission that the cause is one which results in 


the payment of legal damages, your Committee considers that the injured servic 


man is entitled to these damages. 


The only interest of the Crown in such matter should be where there is 


a claim against a third party, by reason of any expense to the Crown for me- 


dical attention for the injured serviceman or loss to the Crown by reason of 


the fact that his Pay and allowances have been continued during a time when 


he was unable to perform his duties because of the injury. 


In this respect your Committee studied the National Defence Claims Orde: 


1952, which provides that, where the Crown has a legal claim against a person 


by reason of loss or damage suffered by the Crown, action may be taken to re 


cover the amount involved from the person liable. The effect of this order - 
aul 
and your Committee cons 


that the Crown has means of recovering its own loss, 


that, should the “injured Serviceman have what might be termed a personal cla: 


he should be entitled to recovery of any amount involved without having to 
suffer compensating reduction in his pension. 
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Comment 


In illustration, your Committee cites two hypotketical cases, both in 
which a serviceman suffers the same type of injury, and both under circums- 
tances where it can be miled that the injury was related to service. The 
difference between the cases is that in the first, a third party is liable 
for payment of damages, whereas this circumstance does not obtain in the 
second case. Your Committee cannot see that question of the liability of 
a third party should in any way affect the rights of either serviceman to 
_ pension under the Act, 

Amount of Pension: The maximim pension award for total disability of a pen- 
sioner without dependants under existing rates is $2,760 per annum. ‘The pay 
and allowances of a single private soldier, three years in rank is between 
$4,200 and $4,480. The maximum pension of $2,760 is the most that he could 
receive under the Pension Acts This establishes the point that, in the cir- 
cumstance where a member of the peacetime forces is totally and permanently 
disabled due to a service-caused injury, he would be paid a pension which 

is only two-thirds of the amount he was earning in the Armed Forces. Hence, 
he would sustain a drop in earnings (assuming that he was totally ai dubied 
and unable to accept alternative employment) of approximately $1,720 per annum, 
In view of this deficiency, it seems that he should be entitled to keep for 
his own use any additional funds which may come his way by reason of legal 
damages arising out of the accident or injury. 

Morale Factor: Your Committee received representations as to the possible 
effect on the morale of the personnel of the Armed Forces which could arise 
from the Crown attaching legal damages awarded to an injured serviceman or 


alternatively reducing his pension by the amount involved. 
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Comment 


In the example given above where the serviceman suffered serious injury, 

he faces the termination of a career if the disability is severe enough to 
cause his rclease from the service. His pension, if assessed at 100%, would 
still be considerably below his potential earnings in the Armed l’orces. A 
case of this nature would attract interest within the sud Forces when it 
became known that the Government, under the provisions of Sacvicn 20 of the 
Act, recovered the monies involved or reduced the pension accordingly. The 


result could be that confidence within the Armed Forces in regard to the cov= 


erage of this Pension Act would be affected. 


Your Committee considers that the reqwirements of service in the peace- 
time forces today are such that its members should be given every encouragemen 
in regard to the liaibility of the Government, should a member suffer severe 
injury. ‘These requirements are spelled out in detail in the section of the 
teport which deals with the Regular Forces there is no need to repeat 
them here. It is sufficient to say that the serviceman, uncer existing 
conditions of world tension, is subject to many potential hazards arising 
out of the call of duty. In addition, the mechanization of the forces 
and the requirement for mobility, coupled with incessant postings, has 
brought about an ever increasing need for protection of his income in the 
event of serious disablement. 

Your Committee has recommended that damages or compensation payable to 
a pensioner as a resvlt of an injury which is also pensionable under the 
Pension Act should be retained by vi pensioner. For reasons, some of which 
are the same and some of which are different, your Committee considers that | 
the serviceman serving in peacetime is entitled to the same consideration 
as the pensioned veteran. He is performing a useful and often dangerous 


semyace for hia Country, and is entitled te. maximum coneideratdon anenene 


matters. 
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Comment 


General Considerations 
Ac ee tne steertennento maa paint? 


In conclusion, your Committee submits two further reasons for the de- 
Jetion of these sections from the Act. Firstly, it is doubtful if the amount 
of money involved on the part of the Crown is sufficient to Justify the admi- 
nistrative time and effort required to deal with the recovery or adjustment of 
pension under sections 20 and 2l of the Act, 

The following information was provided in a letter to your Committee 
from the Chairman of the Pension Commission under date of August 2nd, 1966: 

A search of the records with the Commission reveals 
that for the period from 19h to January, 1957, 513 
cases were reviewed in which Section 20 appeared to be 
involved. Of these, the Commission decided that no 
action was indicated in 331 cases. In the remaining 
182 cases action had either been commenced by the 
solicitors for the pensioner, or the Commission had - 
directed that action be taken and indemnified for costs. 
As a result of these actions, damages totalling $710,229.39 
were taken into consideration in adjustine pensions. In 
aldition, the sum of $3,000 recovered in 19)6 on behalf of 
an orphan child required to be taken into consideration. 
38 cases in which Workmen's Compensation became payable 
were considered under the provisions of Section 21. 

The amount involved in 182 cases, as reported by the Chairman of the 
Pension Commission over the period 194) to 1957, averaged $5,600 per 
year. During the same period the number of cases in which Workmen's 
Compensation became payable, thus requiring consideration under Section 21 
of the Act, was 38. The amounts involved could not be readily ascertained, 
but the average per case would be less than the average amount taken into con- 
sideration as the result of legal damages. Hence the total amount in the 13 


years covered in the rerort from the Commission could be regarded as neslizible, 


having regard for the total pension expenditure. 
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Comment 


Secondly, your Committee is of the view that, on general principle, 
the provisions of Sections 20 and 21 have no place in the Pension Act. 
This Act confers certain rights upon members of the forces and their 
Gependants, based on the obligation of the Government to provide compen- 
sation for disability or death. It is difficult to justify alienation of 
these rights by reason of the fact that the disability or death may also 
be compensable from some other source, The responsibility to award legal 
damages is that of the courts, the awards usually being based on such factors 
as earning potential and life expectancy. Workmen's Compensation is awarded 
by Provincial Boards. A court or Compensation Board might well decide to 
take into consideration any award being made under the Pension Act, and might 
have the right to do so, Your Committee considers, however, that receipt 
of a pension should not be contingent upon other sources of income. 


Actions against the Cyvown 


Your Committee was interested to note that the Pension Act provides 
that no action or other proceeding shall lie against the Crown in respect 
of any injury, cisease or aggravation thereof resulting in disability or 
death in any case where a pension was awarded or awardable under the 
Pension Act. Section 76 of the Act, which prohibits litigation against the 


Crown for additional damages in any instance where a pension is awarded, 


reads as follows: 


76. No action or other proceeding lies against Her Majesty 
or against any officer, servant or agent of Her 
Majesty in respect of any injury or disease or 
aggravation thereof resulting in disability or death 
in any case where a pension is awarded or awardable 
by the Commission under or by virtue of this or any 
other Act in respect of such disability or death, 
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Comment 
The annotation explaining this section of the Act read as follows?!” 

This is a new section. The purpose of this amendment 

is to ensure that an applicant whose claim is based 

on accidental injury or death due to negligence of 

a servant of the Crown shall not be placed in any 

. better position than an applicant whose claim is 

based on disability or death due to enemy action. 

This amendment to the Pension Act followed a specific case in which 
R~224258 LAC. George Walsh Oakes, a member of the Royal Canadian Air Force, 
was killed on June 5th, 195, while riding as a passenger in an RCAF truck 
which was struck by a Canadian National Railways train. A member of the 
RCAF who was driving the vehicle was held responsible for the accident. © 
On August 17th, 1945, the Pension Commission awarded pension to the widow and 
two infant children, effective from the date following her husband's death. 

By judgement dated May 17th, 1951, the Exchequer Court of Canada awarded 
the widow and children damages in the amount of $30,000., proportioned $18,000. 
to the widow and $6,000. each to the two children, 

On October 12th, 1951, the Pension Commission, having been informed that 
Mrs. Oakes collected said judgement, noted that the amount so recovered was 
greater than the capitalized value of the pension awarded and therefore au- 
ocean the cancellation of the pension from the commencement thereof and 
directed that the pension already paid in the amount of $7,)70.63 be recovered. 
ee Oakes obtained a further judgement from the Exchequer Court to the effect 
—— was entitled to the pension payments of $7,)70,notwithstanding the 
damages of $22,000 received from the Exchequer Court. 


A Canadian Press report of August 12th, 195 concerning the’ judgement 


entitling Mrs. Oakes to pension payments of $7,470. follows: 
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Commen, 
MONTREAL, Aujitebu®2 ~ (CP) - 


Chief Justice J. P. Thorson ruled today that Mrs. Elizabeth 
Cornell Oakes is entitled to the full pension of $7,)70 
awarded her for the wartime death of her husband despite 
$30,000 damages she received from the Exchequer Court of 
Canada. 


The Court decision is the last of its kind possible in 
Canada because of a 1953 pension law amendment stating 
that no person may receive both a pension through the 
Canadian Pension Commission and damages from a court. 


Mrs. Oakes' husband, G. Walsh Oakes, member of the RCAF 

was killed in Montreal's East-End while riding in a military 
vehicle. An RCAF employee, driver of the vehicle was held 
responsible for the accident. 


Your Committee assumes that the action to place Section 76 in the Act 


was taken as a direct result of the suit launched by Mrsy Oakes against the 


Crown. 


It would seem that Section 76 of the Pension Act provides sufficient 
protection that a beneficiary under the Act could not gain benefit by reason 
of a damage action against the Crown. Hence, the provisions of Section 20 
are not required in this respect. Also, in order to protect further the in- 
terests of the Crown your Committee has recommended replacement of these 


sections by a section which would prohibit payment of pension or indemnity 


for death or disability attributable to employment in the government service 


under other legislation of the Federal Government. This would, of course, 


not affect sums receivable under Superannuation legislation. 


Consequential Disabilities 


Your Committee examined the case.” reported on page 701 hereof. The 


problem in this particular case arose by reason of the fact that the Commis- 


Sion approved pension for a consequential disability, and subsequently reduce 


this pension in the amount awarded by the Workmen's Compensation Board. 
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Gomme nt, 
tour Committee has recommended, in connection with consequential disabilities, 
that a pension should be awarded even if there is en erea of prohibition 
involved. Theat is to scy, the pension shovld be awerced if a pensioner 
suffers a dis¢bility which is considered as consequential upon his pension- 
able disability. Your Committee does not conmsicer that additional pension 
skovle be denied on the grounds thet a pensioner was not exercising proper 
care or precautions, having regard for the pensionaole comition. 

Your Committee's view of this is thet a person in receipt of pension 
for a low back condition should be encouraged to vucertcke enployment, 
If further injury coes occur, there would be # besis for an award, ccte 
sequential upon the pension condition, This premise is expleineéd in 
Chapter 16 which decls with consequential discbilities. In cacdition, 
tee pensicner should be entitled to cuy comensetion which could ve 
svarded by another jurisdiction , whose responsibility is to determine 
compens:tion rights, 
setrocctivation 

Your Committee has deemed it necessary to recommend thet the effect 
of the removal of Sections 20, 21 22 from the Pension act shovld not be 
retroactive, lotwithstanding, there are cases in which recovery has been 
mace or pension has been reduced accordingly, wherein tne ¢rinciples as 
expressed by the Committee in this section of this teport would apply, and 
where a pensioner or a widow shovld be reimbursed for any loss sustained 


by reason of the application of these sections of the Act. 
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Comment 
Your Committee considers that there is a responsibility on the Government 
to make such refund as may be practicable in respect of amounts which have 
been recovered by the Crown or have been deducted by pension by reason of 
these sections of the Act. The original intent, as interpreted by Mr. T. D, 
Anderson, Pension Commission Chairman, in his evidence before the 1963 ‘Parl: 
tary Committee, was to the effect that a widow who lost her husband in a civ 
accident, wherein there was possibility of an award of legal damages by a th 
party, should not be placed in a preferred position to that of a widow whose 
husband was killed in action. ) 


3 


In the view of your Committee, this intent cannot be supported, The wis 
whose husband was killed in action is entitled to compensation under the Pe: 
Act. The widow whose husband was killed in a civilian accident is antiia 
the same compensation if the death is wettese to service, under the same im 
contract. If, because of the circumstances of his death, she is entitled a1. 


to recompense from a third party there is no connection or relationship betwe 


the responsibility of that third party and the implied contract under the 


Pension Act. 


Your Yommittee sugzesta that these provisions have never been 


consistent with the intent and purpose of the Pension Act. It is recommended. 


therefore, that not only should they be removed but that in so far as is 


possible, the Government should make amends by refunding amounts previously} 


recovered or by paying the amount of pension withheld up to a maximm retr 


active period of five years, provided that the parties to whom the damages 


or pension were due are still alive. 
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OR WORKMEN'S COMPENSATION 
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76h, CHAPTER . 20 
HONG KONG VETERANS 


GENERAL 


ee ee ees 


Section 28, sub-section (1) and (2) of the Pension Act provides 
authority for the assessment of the extent of a disability, as follows:} 


28(1) Subject to the provisions of section 13, pensions 
for disabilities shall, except as provided in sub- 
section (3), be awarded 6r<¢ontinued in accordance 
with the extent of the disability resulting from 
injury or disease or aggravation thereof as- the 
case may be, of the applicant or pensioner. 


28(2) The estimate of the extent of a disability shall be 
based on the Instructions and a Table of Disabilities 
to be made by the Commission for the guidance of phy- 
sicians and surgeons making medical examinations for 
pension purposes. 


Your Committee noted that, following release of a report entitled 


t 


~otudy of the )isabilities and Problems of Hong Kong Veterans 196-1965", 
by Dr. H.J. Richardson, Medical Adviser, Canadian Pension Commission, you 
made a public staveme it on December 22nd, 1965, which ‘read: c 


Following a two-year study, directed by Dr. H.J. Richardson 
of the Canadian Pension Commission, on the problems of 
Canada's Hong Kong veterans, a preliminary report has been 
submitted containing several important recommendations con- 
cerning treatment and pension status for these veterans, 


the Honourable Roger Teillet, Minister of Veterans Affairs, 
announced today. 


The study included a survey of 100 of these veterans and 
an equal number of their brothers who had war-time service 
but who were not prisoners of war. This survey began in | 
1964 and the 200 veterans were examined in DVA clinics and 
hospitals across the country. 


“The recommendations arising out of the study, most of whic 
fall within the existing authority of the Commission, are 
being studied and I hope decisions concerning them will be 
announced early in the new year," the Minister said. | 


The survey showed that the Hong Kong veterans had more soci 
and economic problems and difficulties than their brothers. 
They had Significantly more medical disabilities, including 
gastro-~intestinal, neurological and psychological problems 
and inferior dental health 


° 


enone the Hong Kong veterans as a whole there had been sii 
ficantly more deaths from coronary artery disease than wou 
have bsen expected among Canadian men of the same age caale 
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Concerning the uiplementation of the report you reported to the House 


of Commons under date ot’ March elst, 1966, as follows: ? 


The Commission plans to proceed with a review, first of all, 

of all. those claims for peptic ulcer which had been previously 
rejected. The next group to be dealt with will be those who 

have been rejected because of arteriosclerotic conditions, and 
these w ill include both lifetime claims and death claims. The 
commission then will proceed to review the files of all who are 
pensioned for avitaminosis, witha view to ascertaining whether 
increased assessments in these cases are in order. Essentially 
what the commission is doing in reviewing all the Hong Kong cases 
in ba light of the recommendations and findings in the Richardson 
report. 


Under date of April 5th, 1966, Dr. Richardson informed the Veterans 
Affairs Committee of the House of Commons, as follows: 


The recommendations with regard to the asscssricnt of disa- 
bility under the diagnosis avitaminosis with residual effects 
have not been fully understood, I recommended that a detailed 
review be made, based on the evidence in the individual case 
and on information obtained elsewhere. The next Paragraph con- 
tains a suggestion that there were a preat many veterans to 
whom increases of the order of 10 percent to 20 percent would 
be payable, and some for whom even greater increases may need 
to be cons’.dered. I would emphasize that this was a prediction 
and not a statement of policy, The intention was to assess 

the disability in each case on its merits, and to keep an open 
mind in the light of any new evidence that may be obtained 
from time to time. 


I am not in a position to give precise figures, but the 
Committee might like to know that the total effect of 
all the recommendations in the report will likely be an 
immediate “ncrease in the tutal rate of pension averaging 
20 percent or more with some increases substantially 
s-eater than 20 percent, 


The Veterans Affairs Committee, in its report to the House of 
Commons, made the following recommendation concerning assessment for 


, eae 5 whe 
disabilities of Hoit Kong veterans: 
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General 


Your Committee was most pleased with the Report pre- 
pared Jor the Canadian Pension Commission on the 


Disabilities and Problems of the long Kong Veterans, 


and wishes to congratulate Dr. Richardson and his as- 
soclates for this excellent study and their sympathetic 
approach toward this long lasting problem. 


Your Committee was much concerned with the attention 
given to minute aspects of the problem, and was very 
pleased to learn of the immediate action taken by the 
Canadian Pension Commission, as far as the implementa- 
tion of the various recommendations in the Report. It 
also wishes to commend Dr, Richardson for the extreme 
efficiency and high degree of understanding he showed 
in answering the questions put to him by the members 
of the Committee, 


Your Committee welcomes the findings of the Jlong Kong 
Report and wishes to support the different recommenda- 
tions made by Dr, Richardson, 


Your Committe> was also impressed by the presentation 
made by a delegation from the Hong Kong Veterans Asso- 
Clation. wel? supported by a brief from the representa~ 
tives of the Royal Canadian legion, requesting benefits 
going beyond the recommendations of Dr. Richardson's 
Report. 


Howe ver, by reason of the ch rau ahh assessing accu- 
rately the disabilities of the Hong Kong veterans, but 
as recognition of some degree of uncertainty of the 
Prognosis your Committee recommends the following: 


+ When the disability found on medical examination 
of a veteran who was a prisoner of war in the Far 
East for two years or more during Vorld var Lt 
and pensionable under the Pension \et, in aces 
cordance with the recommendations contained in 
r. Richardson's Hong Kong Report, medically 
assessable in the range betweon 33 percent to 
U7? percen’, (inclusive) (i.e. in pension classes 
dps Ie tome 12), the rate should automatically 
be increased to class ll, effective from 


(a) 1 January 1966, or 


(1) ‘The date prior to the veterans's death if 
his death occurred on or after 1 January 
1964, but before 1 Jamary 1966 


3 
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General 


(c) And subject to the provisions of Section 31 
of the Pension Act provided that no further 
increase in the total. rate of disability 
pension shall be made unless and until the 
actual disability found on medical examina- 
tion is assessable at more than 52 percent 
(class 11 rates) whereupon disability will 


be assessed in accordance with the usual 
procedure, 


Le When the pensionable disability is medically 
assessed at 32 percent or less, (class 15 or 
lower) the rate should be increased by a 10 
percent special assessment with effect from 
January 1966, provided that when the disabi- 
lity found on examination reaches the level 
of 33 percent, the rate shall be increased 
vo class ll, as in paragraph 1 (above), 


This special assessment of 10 pereent..shall 
not be used to qualify the veterans for the 
benetit set out,in paragraph 1. 


36 AJ Shough the Pension Commission has already 
made a number of awards under Section 25 of 
the Pension Act to surviving dependents of 
Hong Keng veterans whose death could not be 
found directly attributabl* to Service with- 
in the provisions of Section 13(1) or to 
wnom a pension could not be awarded under 
the provisions of Section 36(3), but never- 
theless considered to be especially mrito- 
rious, it is strongly felt that this practice 
be continued and even extended. ‘+ 


The Commission has now reviewed all files of Hong Kong veterans, 
as follows: 


Lie Deceased Hong Kong veterans; ~-review com- 
pleted 
es 1259 living Hong Kong veterans; review com- 


pleted except for 


he (a) 7 veterans not yet located 
é (b) 8 veterans not interested at present 
os 
(c) 26 veterans where further reports ne- 
cessary but delayed for variovs reasons 
Ma 


beyond our control. 
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REPRESENTATIONS AND IWViD CE 
Sir Arthur Pearson “1s: ciction of the War Blinded: Ju. isis, Mayne, an 
on rer i nn scan ee meme aT nt NT 


ixecutive Officer of this Association, stated thot there were 35 ex-members 
of the Hong Kong l’orce registered with The Cansdian National. Institute for 

the Blind. ‘hese people suffered from a number of disabilities in addition 
to blindness which ho attributed to their imprisonment, including a loss of 
sensation in the hands, feet and legs, constant fatigue, chronic diarrhea or 


dysentery, and indigestion. 


‘ational Council of Veterans Associations: Mr. Walter'Grey, representative 


of the Ilong kong Veterans Association, stated before your Committee: ? 


The members of the Hong Kong Veterans Association put a great 
deal of emphasis on the doubt benefit. We find that most of 
our medical records were destroyed through internment in camps, 
and we have also been given the word, time and time again, by 
medical men, that they do not fully understand the full results 
of malnutrition and what danage that can do. 


(uite often our mebers find that they go to private doctors, 
and these doctors co tell them that the symptoms they are 
suffering from conld be caused by malnutrition and, as J say, 
there is really aco doctor in Canada, and this has been said 

to us, who fully uaderstands the full extent of malnutrition, 

of what malnutrition does to the body. We often find that we do 


not fee] thet we have received the full benefit of the doubt in 
that respect. 


Canacian Corps Association: 


Mr. ii.J. Parsons, Dominion Pensions Advocate 


of the Canadian Corps Association stated: 8 


Their probler. seems to stem almost entirely from their starvation 
curing the period of their imprisonment and the heavy duties 
imposed upon tim ard the brutality, nervousness, things of ‘that 
nature, and you nave got to be very understanding with them, 


- feel that chey are a special case. I know the Commission called 
in I think one hundred of them and made a special examination of 
these men, with a view of trying to ascertain a basis for further 
consideration of their specific cases. I don't think they shovld 
have bothered just calling in the one hundred, I think every 
Single one o* them should have been called in am examined, 


- 
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Representations and Evidence 


Mr. John R, Matheson, M.P.: Mr. Matheson tabled a letter from Lieut-Col. 
John H. Price, a former Commanding Officer of the Royal Rifles of Canada 
and who had been impr soned as part of the Hong Kong Force. 


Col. Price's letter stated in part as follows: ? 


As a rule there is often over=dramatization of what went 
on in these P.O.W. camps but, in this case, I can Say, 
with complete conviction, that in all JI have read of 
evidence at War Crime Trials, of speeches made in Parlia- 
ment, in the press and in the briefs presented by the 

Hong Kong Veterans Association, I can find no exaggeration. 


seoceeln fact the case may even be understated for pleases 
Bat ou ly. iF nob impossible, years after the event, to 
re-create in mere words the misery, the suffering, the 
degradation, the hardship, the frustration and the tor- 
ture that was inflicted on these helpless men. 


Undernourished, badly housed, constantly ill with many 
diseases not renerally prevelant or known in this country, 
WLON wi! ske.chiest of news from home and working 
long hours in coal mines, shipyards, and other industrial 
establishments, is it any wonder that mortality was heavy, 
and that the survivors were greatly affected physically 
and, even more important, psychologically. 


On the’ * ~eturn to Canada many, because of various disa- 
bilities, could not pursue their ordinary trades and had 
to adjust to a completely new life. 

Since then many have adjusted reasonably well, but many 
have died before what could be considered their ordinary 


span or life and there still exist many cases of real 
hardship. 


> 


Mr. Matheson placed before your Committee a number of other documents 
including letter: and references concerning the Hong Kong Force while 
int 7283 ys Se prison camps, and relating to the after-cffects: of this 
imprisonment. 
Hong Kong Veterans Association: In its first presentation to your 
Committee, this Associution suggested that the DVA medical staff were 


" " ; " 
inclined to class the Hong Kong prisoners of war as neurotics” when 


they complained of zeneral illness. 
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The Hong Kony delegation £e1t that. their iedndi tions were’ the lbesult of 


4ll-treatmont by the Japanese guards while in captivity. Mr, John 
Stroud, President of the Toronto Branch of the Hong Kong Veterans 
Association, read into the record an excerpt from the report presented 


by this Association to the Veterans Affairs Committee of the House of 


Commons on December 3rd, 1963. This statement read as follows: 1 
The psychological stresses to which Hong Kong veterans 
were subjected during their period of imprisonment were 
severe and long continued. Four years of rough treatment 
beatings and constant threat of torture in many forms, 
stress of undernourishmnt, inadequate clothing, along 
with forced labour under intolerable conditions, have 
left hidden personality scars which continue to lower 
these veterans' ability to adjust into normal civilian 
Lalor . 


The Hong Kong veterans suggested also that premature agging of Hong 
Kong veterans should be assessed for pension purposes. The recommenda- 
tion read as follows: 14 
Premature ageing of Hone Koni veterans ‘inn nat téen asses~ 
sed by the Canadian Pension Uommission. As a result of 
being prisoners of the Japanese, the Jlong Kong veterans! 
duration of life will be shortened by ten to fifteen 
years. Pension to compensate for this condition should 
be recognized. 
The Hong Kong representatives: suesested that psychosonatic and other 
disorders that are common among Hong Kong ex-prisoners of war should 
be shown in the Table of Disabilities of the Canadian Pension Commission. 
The delegates provided your Committee with further information, and in 
some cases gave personal demonstrations of some of these complaints in- 


cluding weariness, sensations of pain in the feet, pellagra, beri-beri, 


swelling and inflammation. 


— 
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escheat ieee POO NCO 
tho recommendation of the Association was that: 12 


The residual effects of avitaminosis be recognized and 
a basic permanent pension of 50% be awarded. 


In explaining the basis of the recommendation, Lr. Bert Delbridge, 
iordid, -i” 
Agsocd ation Pr«sident, referred to a Canadian Pension Commission 


Routine Instruction concerning the assessment for veterans suffering 


from tuberculosis. This Routine Instruction was subsequently identified 


by your Committe: as Routine Instruction 2153 of April 30th, 1926, which 


reads as follows: 


Circular Letter 2153, of April 30th, 1926. Section 25(3) 
mentioned in this instruction is Section 24(3) of the 


present Act.) 


With effect from May 1, 1926, the Board of Pension Com- 
missioners has approved the following procedure regard- 
ing the ass. ssnant of cases of pulmonary tuberculosis 
which have been clinically active during a period of 
treatments 

i. Toat persions awarded in accordance with the provisions 
of Section 25(3) as enacted June 27th, 1925, for disabi- 
lity resulting from pulmonary tuberculosis when during 
treatment the presence of tubercle bacilli has been dis- 
covered in the sputum or it has been proved that the 
disease is moderately advanced and clinically active, 

will not at any time thereafter be assessed at less than 
SOP: 

2, that pensioners at May 1, 1926, in receipt of pension 
»* the rate of 50% or higher awarded in accordance with 
She prov: sions of Section 25(3) of the Statute as enacted 
June ?7, 1925 on account of pulmonary tuberculosis whose 
cass conform to the provisions of the foregoing paragraph, 
will not at any time thereafter be reduced to an assess- 
nent less than 50%; and 

3. That pensioners at May 1, 1926, in receipt of pension 
awarded in accordance with the provisions of Section 25(3) 
of ths Statute as enacted June 27, 1925, on account of 
pulmonary tuberculosis at a rate less than 50%, will be 
entitled to consideration under the provisions of para- 
-capn 1 above should the presence of tubercle bacilli 

be agai:) discovered in the sputum, or should it be proved 
sha ‘he disease has again become moderately advanced 


and ciinicclly active. 
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The intention of Circular Letter 2153 was that no pension for 
pulmonary tuberculosis under the provisions of Section 2(3) should 


be reduced below 50%. 
The Honourable Mr, Gordon Churchill, PC,MP: Mr. Churchill considered 


that the benefit of the doubt clause should be applied to the Hong Kong 


veterans. He stated: 1s 


I would have no hesitation, with regard to the Hong Kong 
veterans, applying the benefit of the doubt clause. 

Surely their case has been nroved up to the hilt. With 

a few exceptions, those men - their expectation of life 
has been shortened and they Nav: al) suf’red in the in- 
terval. JI would not hesitate at all with regard to those. 


ir. Yavid Groos, MP: Ina prenared brief, Mr. Groos made the following 
submission on behalf of the Hong Kong veterans: 15 


i have had o special interest in this group ever since 

i first saw the Far Hast prisoners of war returned to 
England through the West Coast of Canada in the fall 

1945. J introduced a motion into the House of Commons, 
k.ag Sor a spccial study to be made of their condition 
and nev ds, but the initiative was taken out of my hands 

by the government of which I am a member, a few momonts 
ba-ure I presented my case, when the Minister of Veterans 
Affa*-s announced the establishment of the investigation 
Wich is known now as the "Brother Survey" which was con- 
ductediby Driclisd. Wichardson of the Canadian Paneron 
Commission. TI like to think that they were prompted to 
make this survey by the knowledge that my Notice of Motion 
was coming up in the House, but that is purely personal 
conjecture. It is a bit early for me to comment intel- 
ligently on Dr. Richardson's report, or on the government's 
prop. *d actions which will be based on his report, as we 
doit! vet have esough information on what the government 
Plans to do. However, the initial reaction to the report 


\tself from the Hong Kong veterans, on the whole seems 
en erent ce ee 
to be favourable, 


(a) 


n 
a 
8 


© 


fo 


‘ly investigation into Canadian Hong Kons prisoners of war 
Hook me to the United Kingdom, where I had some interest- 
ing conversations with U.K. authorities who, of course, 
have a much greater problem than we do with their vast 
mimber of Far ast Prisoners of “ar (FTEPOWs). I disco- 
vered that they have special rules within their Veterans 
Affaics department for FEPOWs, and I believe most 
earnestly that we should duplicate some of them in 
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Canada for our own Hong Kong veterans. JT world like the 
support of the Canadian Pension Commission in institu- 
ting these arrangements. 


In the United Kingdom the Governmnt maintains 3a record 
of the whereabouts of all FEPOWs. When one of their 
number dies, the authorities are immediately notified 
and, unless special instructions to the contrary are 
given for personal reasons, they require an autopsy to 
be carried out. The doctor conducting the autopsy is 
directed to pay special attention to certain areas. 

The autopsy reports are all sent to a central officer 
where they are studied by experts in the after-effects 
of tropical diseases, malnutrition, etc. On the basis 
procedure, they are able to establish whether or not 
death was caused, or hastened by the after-effects of 
thekr war-time cinearceration inthe Far East. If so, 
their Pension Commission is empowered to rule on survivor 
and other benefits. 


I belicve that we in Canada should set up a similar or- 
ganization. and follow a e-nsrally similar practice. The 
numbe~s we hav? to deal with are not great. We know 
Where most .. .he Hong Kong Veterans are, because the 
great majorivy of them are already drawing disability 
pensions of some degree or other. It should be compa- 
ratively simple for us to arrange for these authopsies 
to be carried out and for the records to be sent to a 
central office. We may have to train a special staff 
to survey records, but it is our responsibility towards 
these men and I would like the Canadian Pension Commis- 
sion's support. 


Mr. Jack Bigg, M.P.: Ina prepared brief, lr. Bigg made the following 


16 
submission on behalf of the Hong Kong veterans: 


Premature Aging of Hong Kong Veterans 


The evidence submitted by the Hong Kong Veterans Asso- 
ciation in the brief to the Standing Committers on Vote- 
rans Affairs on December 3rd, 1963, dealt with the severe 
aftes--ffects of imprisonment, as experienced by Hong 
Kone veterans. In particular, the brief referred to the 
studies by Dr. JN. Crawford, J.D. Adamson, and Major- 
General Sir Robart McCarrison. 


These studies, together with other available information 
with cespect. to the after-effects of this form of im- 
prisonmnt mist necessarily be taken as evidence that these 
ex-p' ircners of war subject to many forms of disease and 
henitisied which remain practically unknown in general medical 


circles in Carada. 
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It is considered that this information is sufficient 
to permit the Canadian Pension Commission, utilizing 
the benefit of the doubt, to grant a basic 50% enti- 
tiement for persons who are known to have suffered j 
vitamin deficiency, mental torture, and physical 

abuse to the extent as indicated in the records of the 

Hong Kong Force. 


Notwithstanding this information, the Canadian Pension 
Commission has conducted what was called a "Brother's 

Survey" under which 100 ex-Hong Kong P.0O.W.s and 100 

of their brothers who served in the Canadian Armed Forces 

but not P.O.W.s were surveyed. The results of this 

Survey was as follows: 


(1) Psychiatric and neurological disabilities -- no 
firm conclusion was reached but the Canadian Pension 
Commission and Treatment Services should take into 
account the information in the report in assessing 
these disabilities. 


(2) Peptic Ulcers = the Commission should consider 
on the merits of each claim, the extent, if any, that 
service attributability can be conceded. 


(3) Dental Diseases - free treatment to be granted 


(4) Heart Disease = a possible partial relationship 


exists between internment in the Far East and the 
appearance of clinical heart disease. 


(5) Avitaminosis - there are a great many pensioners 
to whom increases of the order of 10% to 20% will be 


payable, and some for whom even greater increases may 
need to be considered. 


The following observations are made? 


(1) These Tecommendations are inconclusive. Two of 
these areas mentioned above (ioe. heart disease, 
and avitaminosis) involve diseases which can cause 
death. Also, both are areas where medical know- 
ledge is incomplete, and this is more particularly 
true of avitaminosis, In view of these factors 
it 18 considered that the request of the Hong Kon 


Veterans 50% minimum pension is 
understandable and justifiable, 
ne SUIT Aable , 


m1, + ‘ 
'his request is based on ajmumber of specific points 
including: 4 


m4 
ex7—, 2 


(a) The death rate of Hong Kong Force has been 
higher than that of the normal population; 
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(b) There is urgent need to provide protection 
for widows and children in the event of the 
death of the member of the Hong Kong Force 
from reasons which may not be directly re- 
lated to his pensionable disability but which 
may, notwithstanding, prove to have been a 
direct result: 


(i) af all the facts could be ascertained; and 


(ii) aif our medical knowledge on tropical diseases 
progresses. 


(2) The recommendations in the report by Dr. Richardson 
concerning retroactivation are insufficient, under 
the circumstances. 


The following comments are made: 


(a) The Hong Kong Veterans Association has recorded 
deaths of a number of their members from "un- 
known causes" going back to 198. The widows 
were not pensioned, and Dr. Richardson's re- 
po.t makes no provision for consideration in 
this regard. 


(b) T..: report does contain some indication that 
ti2 medical and neurological condition of 
Hong Kong veterans is worse than the general 
pepulation, and is worse than male members 
of the same family who served in other theatres 
of war. This would appear to be a frank ad- 
mission that the policy of the Canadian Pension 
Gommissi.on has been incorrect, in not making 
provision for proper entitlement and assessment 
of such distasss at an earlier date. Accord- 
ingly, it would ap»xear fully justifiable that 
retroactivation be awarded going back to the 
date of application for pension. 


(3) There are two general problems arising out of the 
study of Hong Kong pensioners as detailed below: 


(a) Entitlement decisions: It seems obvious from 
the information in the documentary report, 
that the Canadian Pension Commission has not 
heen exercising the "benefit of the doubt", 


and 3 
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(b) Medical Assessment: The major deficiency in 
fiong Kong cases would seem to be the actual 
assessment of the degree of disability, The 
fact that many Hong Kong veterans have had 
difficulty in obtaining what would appear to 
be a proper assessment, once they have been 
awanded pension entitlement emphasizes the 
need for some method of appeal on medical 
assessment, in the event that the pensioner 
considers that his disability warrants a 
higher percentage of pension. 


Mr, Rene Emard, M.P.: Mr. Emard, in a prepared brief, made the following 


submission on behalf of the Hong Kong veterans: 


17 


This group of some twelve hundred veterans is deserving 


of the fullest consideration it is possibl. to vive under 


the Pension Act. They returned from nearly four years 
of imprisonment in the Far East as physical wrecks. In 
many cases, also, they bore psychological scars which 
will be with them all of théir lives. I should like to 
make three specific: recommendations, for consideration, 


(a) That the Pension Commission be required to review 


(b) 


cvery one Kong veterans file without waiting for 
him te apply for pension action, and that the Com- 
mission give individual consideration, having due 
regard for the after-effects of long-termed impri- 
sonment. 


In carrying out the individual review the Canadian 
Pension Commission give the widest possible inter- 
pretation to the serious effects suffered by the 

Hong Kong veterans, as brought out in the report of 
Dr. H.d. Richardson of the Canadian Pension Commission. 


Undue emphasis should not be placed on the fact that 
some Ilong Kong veterans do not receive pension. I 
personally know several veterans who have not applied 
tor pension although, in my opinion, they would be 
entitled to receive pension if they did so...:0. 


It does appear to me that there are some members of 
the Hong Kong Force who, because of good economic 
circumstances, do not need a pension and have not 
bothered to apply for one. Also, it is necessary 
to bear in mind that out of the total Hong Kong 

some personnel (mostly officers) did not receive the 
same brutal treatment, as was experienced by the ma- 
Jority of the Hong Kong veterans. These few, who 
were accorded special privileges, did not suffer to 
the same extent as the remainder of the Hong Kong 
“orce, and it is understandable that their need for 
Pension today would not be as great. 


ane Sea, a 


ato 
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ilepresentat ions and 1s" 'ence 
Ilong Kong Veterans Associcbion: Thin Association cubmibted a supple~ 
nontary brief to your Committee under date of April. 13th, 1966, The 
Celegates filed also a lotter to the Chairman of your Comnittee. ‘lhe 
contentions in these documents were that the Hong lone veterans were in 
ch! heal th on their return to Canada from the Far last and should have 
een granted entitlement and have been pensioned at 100% where avitaminosis 
existed. Then, if their condition improved, the pension assessment should 
have been reduced gradually to a basic assessment of 50%, at which it should 
have been considered as arrested, similar to veterans holding entitlement and 
pensioned for tuberculosis, where such has been positively identified as being 
in an active state. 

4 This brief is available in the records of your Committee for examin- 
ation, No attempt is made herein to convey its full import; only the high- 
lights are given. 


Prisoner of War Conditions: The brief expressed the view that 
only persons who had experienced the horror of the Japanese prison 
camps could understand the present-day apprehension of ex-members 
f the Hong long Force. Reference is made to the coce of the 
J&apanese soldier which encouraged inhumane treatment. iicntal and 
physical torture, day-to-day starvation of Canadians of tne Ilong 
fong Force who were taken prisorer. The brief stated trat of the 
total of 1.666 members of the Force taken into captivity, 267 cied 
in Japanese prisoner of war canpSe 


Psychosomatic Consequences of Captivity: The brief referred to 
literature availavle on the effect of the mental and physical well- 
being of ex-Far “ast prisoners of war, and gave a resume of information 
of the psychosomatic effects of privation, enforced work end lack of 
medical attention. 


Post-war Developments: The Association was deeply concerned about the 
Humber of its members who were seriously ill and who hac died since 
their return tc Canada, The number of such deaths was given as 135. 
The brief asked that, in view of the high incidence of fatal ciseases 
being experienced by the ex-Hong Kong prisoners of wor, the Government 
should take action to ensure that pension would be put into payment for 
their families in the event of their death, regardless of whether or 
not there was clear-cut evidence that such death was attributable to 
service factors. 
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Royal Canadian legion: Under date of May hth, 1966, Mr. D.M. Thompson, 
Dominion Secretary of the Legion,foruarded to your Committee a copy of 
a resolution approved at their Dominion Convention April 21st, 1966. 


; . ? % 
This resolution read: 


WHEREAS the Pension Act defines disability as the loss 
or lessening of the power towill and to do any normal 
mental or physical act; and 


WHEREAS twenty years after the liberation of the Hong 
Kong prisoners-of-war from 2 months! captivity there 
is conclusive evidence of the nature and course of some 
of their disabilities, for example-, optic atrophy, neu- 
rological disorders, etc; and 


WHEREAS there is also impressive evidence though perhaps 
not wholly conclusive, of widespread gastro-intestinal, 
neuromuscular, cardiovascular and nervous symptoms and 
fatigue; and 


WHERLAS tue report of the Medical Adviser of the Pension 
Commission recently published states that a fairly large 
proportion of these former prisoners receive disability 
pensions not commensurate with the evidence of disability 
and the present understanding of it: . 


THEREFORE BE IT RESOLVED THAT - 


(1) en award of a minimum of 50% for the residual effects 
of their imprisonment be paid to every ex-Jananese 
D.O.7, of World War II, 


(2) where ex-Japanese P.O.W.'s have died since release 
from captivity and their widows have not been granted 
pension, steps be taken to make awards on the basis 
that death was service~related, 


(3) arrangements be made for yearly pension medical ex- 
aminations for al]‘ex-Japanese P.O.W.'s. 


Mr. T.M. Bell, M.P.: Mr. Bell, in a prepared riers made the following 


submission on behalf of the Hong Kong veterans: 


= 
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It is understood that representations have been made 

to your Committee on behalf of members of the Hong Kong 
Force, and that a reappraisal is being made of the pen- 
Sion benefits for these ex-prisoners-of-war. In this 
brief, I only wish to mention my thoughts on Section 25 
and their possible application to members of this Force.. 
The three suggestions which I have in mind are as follows: 


(1) Veterans who survived the ordeal of ll months impri- 


(2) 


(3) 


sonment at the hands of the Japanese should be en- 
titled to the most generous pension benefits under 
the regular Sections of the Act. 


If, because of some technicality, pension cannot be 
approved for a Hong Kong veteran under the regular 
sections of the Act, then fullest possible conside- 
ration should be given to a compassionate award 
under Section 25; and 


Where the death of an ex=member of the Hong Kong 
Force occurs, or has occurred sometime in the past, 
and the circumstances are such that the Commission 
cannot put pension into payment for the widow under 
the regular sections of the Act, consideration should 
be given to an award under Section 25 if the circums- 
tances would warrant such award, 


179 


In explanetion, kr. lcll state? that hz viewed the I'one .onm veterans 


as bein 


Try 


4 
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C 


inl scrvice category who would be entitled to the same 


consideration as th: recipients of gallantry awards. llc stated that, . 


in his opinion, those who served in the Hong Kong Force should all be 


entitled to a favourable interpretation of meritorious service. 


COMMITTEE RECOMMENDATIONS 


(92) That consideration be given to the enactment of special 


( 93) 


legislation to provide a basic minimum pension of 50% 
for all former members of the Hong Kong Force who were 
interned as prisoners-of-war by the Japanese, provided 
that application is made for same and the former mem- 
ber has an assessable degree of disability. 

That widows of ex-members of the Hong Kong Force be 
eligible for consideration of an award of widows pen- 
sion under Section 25 of the Pension Act, where the 
ex-member has died prior to the inception of this le- 
gislation, and that this eligibility be based on the 
presumption that, unless rebutted, the death was at- 


tributable to service. 


Basic 
Minimum 


SO% Pension 
For ALL 
Former 


Floong Kon 
Force Members 


Widows of 
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Special Act of Parliament 


General: A large number of the ex-members of the Hong Kong Force are 
already in receipt of disability pension at a rate of 50% or more, It 

is assumed that, in most instances, these assessments are for medical 
conditions which are found to apply commonly throrchort ‘the Honz 

Kong group. As these persons underwent an identical experience, it would 
appear that the difference between the group rated at 50% or more, and 
that rated below 50% is one of degree only. 

Extent of the Disability: The question of degree, as it applies to 

the pensionability of ex-members of the Hong Kong Force, requires care- 
ful. examination. Section 28(1) of the Pension Act provides that pen- 
Sion for a disability shall “es awarded in accordance with the extent 

of that disability. Your Committee considers that this principle should 
apply for ex-members of the Hong Kong Force, to disabilities rated in 
excess of 50%. In other words, a member with a disability of 80% should 
receive mcre pension that one of 60%. There are good grounds to suggest, 
however, that there should be a floor or basic minimum of 50% pension 
for this group. The suggestion herein is that the first 50% of pension 
should be based on factors other than the assessable degree of sade 
lity, and should be authorized as special legislation. To amend the 
present statute to meet the requirements of this special group would 

nol scor be aetiess re they are in a catagory, the military experiences 
of which are not likely to’ b®*repeated. 

é Compensation for Special Factors: Your Committee considers that pension 


up to 50% should be awarded to ex-members of the Hong Kong Force in the 


form of an award for meritorious service, based on: 


Comment 


(2) The circumstances under which this force served. 


(b) The privations experienced by these members while 
held as prisoners of the Japanese. 


(c) The seeming difficulty of making an accurate estimate 
of the residual medical effects of this imprisonment. 


Special Circumstances Relating to Hong Kong Force: Pursuant to Order- 
in-Council PC 1160 of February 12th, 192, the Right Honourable Sir Lyman 

P. Diff, Chief Justice of Canada, was appointed to conduct a Royal Com- 
mission enquiry into the organization and despatch of the Hong Kong Force. 2? 
He was required to enquire as towhether there occurred any dereliction 
of duty or error in judgement in regard to the authorization, organiza- 


tion and despatch of this expeditionary force. Chief Justice Duff sub- 


mitted his report to the Prime Minister under date of June kth, 192: 20 


Regarding the decision to authorize the expedition the report stated: a7 


The principal considerations prompting the invitation 

by the Government of the United Kingdom to the Government 
of Canada to send reinforcements to Hong Kong (two batta- 
lions of infantry ‘with first reinforcements, and by sub- 
sequent communication a modified headquarters staff) are 
set forth in the telegram containing that invitation, 
dated September 19, 191. These considerations were 
largely those which influenced the Canadian Government 

in accepting the invitation, I have been unable to 
obtain the consent of the Government of the United 
Kingdom to the textual reproduction of this telegram. 


A paraphrased version of this telegram was printed in the official 


History of the Canadian Army 1939-1945. It reaa: 


United Kingdom Government has been conferring with late 
G.O.C. who has lately returned to this country upon the 
defences of Hong Kong. In the event of war in the Far 
East accepted policy has been that Hong Kong should be 
considered as an outpost and held as long as possible. 

We have thought hitherto that it would not serve any 
ultimate useful purpose to increase the existing army 
garrison which consists of four battalions of infantry 

and represents bare minimum required for its assigned task. 
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Situation in the Orient however has now altered. There 
have been signs of a certain weakening in attitude of 
Japan towards United States and ourselves. Defences 

of Malaya have been improved. Under these conditions 

our view 1s that a small reinforcement (eog. one or two 
more battalions) of Hong Kong garrison would be very 
fully justified. It would reasure Chiang Kai Shek as 

to genuineness of our intention to hold the colony and 

in addition would have a very great moral effect through- 
out the lar East. This action would strengthen garrison 
ont of all proportion to actual numbers involved and would 
greatiy encourage the garrison and the colony. 


We should be most grateful if Government of Canada would 
give consideration to providing for this purpose of one 
or two Canadian battalions from Canada. Your Government 
will be well aware of difficulties now being experienced 
by us in providing the forces demanded by the situation 
in various parts of the world, despite the very great 
assistance which Dominions are furnishing. We consider 
that Canadian Government in view of Canada's special po- 
sition in the North Pacific would wish in any case to be 
informed of the necd as sesn by us for reinforcement of 
dong Kong and the special value of such measure at pre- 
sent time, even though on very limited scale. The fact 
that the United States have recently sent a small rein- 
forcement to the Philippines may also be relevant. If 
the Government of Canada could co-operate with us in the 
suggested manner it would be of the greatest help. We 
much hope that they will feel able to do this. 


We would commnicate with you again regarding the best 
time for despatch in the light of the general political 
situstion in the Par Mast if your government concur in 
principle in sending one or two battalions. 


The decision to despatch the tlong Kong Force was made by the War. 


_ Committee of Cabinet. In veesed to the reasons for this decision the 


Royal Commission report stated: 73 


‘The evidence discloses various reasons which appear to 


have actuated the War Committee. In view of what other 
Dominions had.done in Abyssinia and Libya it was Canada's 
turn to help; Canada ought to share in the responsibility 
for garrisoning the Pacific area, just as Australia was 
assisting in Malaya; the military value of the reinforce - 
ment would be out of all proportion to the numbers ine 
volved; the arrival of the contingent in Hong Kong would 
have 2 reat moral effect in the whole of the Par East 
and would reassure the Chinese as to the British inten- 
tion to hold Hong Kong; the moral effect of the expedi-~ 
tion might operate as a sensible influence for the 


Comment 


preservation of peace there; at that juncture, in 
September, to gain time was beyond measure important; 
such an appeal from the predominant partner in the com- 
mon cause could not be rejected. 


Concerning the propriety of this decision the report stated: ad 


It would perhaps be a possible view that the propriety 
of this decision by the Government is exclusively matter 
for consideration and discussion by Parliament. Since, 3 
however, J am required to pass upon the question, it is 
my duty to say that I have no doubt the course taken by 
the Government was the only course open to them in the 
circumstances. 


The evidence placed before the Commissioner was to the effect that 


the Hong Kong battalions suffered from a shortage of weapons. In this 


regard the Report stated: 25 


The principal criticism directed against this selection 
concerns certain platoon weapons which are included in 
the establishment of a Ganadian infantry battalion, but 
which, before October, 1941, were not available generally 
for training purposes to the Canadian Active Army. General 
Crerar says: = q 


"There were, however, in Canada at the time in 
question a number battalions (among which were Royal 
Rifles and Winnipeg Grenadiers) which, although 
somowhat handicapped by lack of supplies of certain 
platoon weapons (mortars and anti-tank rifles), in 

my Opinion were generally adequately trained to under- 
take defensive responsibilities such as those in 
prospect in Hong Kong." 


He adds: ~ 


"The short supply of mortars and anti-tank rifles 
was general in all units of the Canadian Army and. . 
not peculiar to the Royal Rifles and the Winnipeg 
Grenadiers," 


This, he adds, is the natural and inevitable handicap 
of a country which is unprepared for war and has war 
brought upon it. 


The evidence placed before the Royal Commission concerning the obli- 


gation of Canada was as follows: 26 
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General Crerar proceeds: 


"It is evident that Major General (now Lieutenant- 
General) Grasett presented the same views to the 
War Office and to the Chiefs of Staff Committee on 
his return to London that this appreciation of the 
Situation at Hong Kong, with the need for two addi- 
tional battalions, was accepted in London and that 
the request to Canada for the provision of these 
additional troops immediately followed." 


It was with minds actuated by a deep sense of the. obli- 
gations of Canada in relation to the common cause that 
the members of the War Committee (The Prime Miriister, 
Hon. T,A,. Crerar, Major Power, Mr. Macdonald), as well 
as the Chief of the General Staff, gave their attention 
_to the proposal of the British Government; and the evi- 

dence of Colonel Ralston, Major Power and Mr. Macdonald 
shows explicitly that to them, and to the War Committee 

Ne as a whole, the proposal summarizes what they regarded 
as reasons of great weight which, taken together with 
the broader considerations that are mentioned by them 
in their evidence, dictated an affirmative answer. They 
all had in mind, to use Colonel Ralston's phrase, that 
"it seemed as if it was Canada's turn to help." Colonel 
Ralston says: » 


"That is to say, Australia had been doing a crea 
deal in Libya and elsewhere; the New Zealanders 
been in Grete; and the South Africans had been in 
Abyssinia. I am not sure whether I knew that the 
Australians had gone to Singapore or not. -+hen the 
United States had strengthened their garrisons in 
the Philippines and that also influenced us in con- 
nection with it." 


The Commissioner enquired into the training of the re-inforcements 
for the Hong Kong battalions. The evidence placed before him was to 


the effect that approximately 120 men included in the expedition had 


| ; a 27 
not completed their prescribed period of training. 


The report indicated that the vehicles for the Hong Kong Force 


failed to reach it before the outbreak of hostilities. In this regard 


28 
the Commissioner reporteds 
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This miscarriage was not in any way due to any fault 
or mistake, of any officer of the Canadian Forces, 
or of any official of the Canadian Government. 


There was a small amount of free cargo space in the 

ship carrying the force and some twenty vehicles were 
sent to Vancouver to fill it. These, however, did 

not arrive before the ship sailed. Had more energy 

and initiative been shown by the Quartermaster General's 
Branch, charged with the movement of the equipment 

for the force, the availability of this space would 

have been ascertained earlier and the vehicles would 
have arrived in time for loading on October 2h; and 
there is, in my opinion, no good reason for thinking 
that, had they arrived at that time, they would not 

have been taken on board. There is no evidence, how- 
ever, that the troops suffered through the lack of them, 
or that they were not supplied at Hong Kong. 


The Commissioner reached the general conclusion as follows: 


Jn October, 191, the Canadian military authorities 
undertook a task of considerable difficulty. Subject 
cnly to my observation concerning twenty of the two 
Imndred and twelve vehicles of the mechanical transport 
they performed that task well. Canada sent forward in 
response to the British request, an expedition that was 
well-trained and subject as aforesaid, in so far as 
shipping facisccties allowed) well provided with equip- 
ments In spite of the disaster that overtook it soon 
after its arrival ir Vons Kong, it was an expedition of 
which Ganada can and should be proud. 


oy 
aie war came upon us when we were unprepared for it. 
in such circumstances, recalling military history, 
one would perhaps not be greatly surprised to discover 
that even two years after its commencement some mili- 
tary enterpr? sé had bee: undertaken which had proved 
to be ill-conceived, or badly managed, The Hong Kong 
expedition fai's under neither descriptiron< 
It is evident, from the information in Sir Lyman Duff's report, 
that the Hong Kong Force was required to met an urgent obligation of 
Canad cry igati - 
a, and in the carrying out of this obligation, the Force mt a di- 


Saster which, although found not to have resulted from any error of judge- 


ment or dereliction of duty, did produce dire consequences for the members 


involved, 
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| 
In view of this, your Committee suggests that the circumstances under 


which the liong Kong Force served were such that the members of the Force 
could be entitled to special consideration in regard to pension. 


| Privation During Imprisonment: The members of the Hong Kong Force were 


captured by the Japanese Army in December 191 and were among the first Allied 
servicemen to be taken as prisoners of war. They were released in September, 
1945. They were subject to the same severe treatment at the hands of ‘the 


Japanese as other Allied prisoners, and for a considerably longer period than 


The Official History of the Canadian Army deals with the hardships of 
the Hong Kong Force in the following terms: 


Canada's losses in this tragic episode were heavy. A total 
of 23 officers and 267 other ranks were killed or died of 
wounds, * This includes a number who were wantonly murdered 
by the Japanese at the time of their capture or shortly 
afterwards. The enemy sullied his victory at Hong Kong by 
acts of barbarism worthy of savages; there were particularly 
brutal outrages against the patients and staffs of hospitals 
and aid posts. ** The number of Canadians wounded in action 
cannot be established, but it was large. 


The harrowing experiences of the prisoners can only be out- 
lined here. Until early in 193 all the Canadians were kept 
in camps at Hong Kong. Mainly as a result of conditions in 
these camps, four officers and 125 other ranks died there}; 
among these were four soldiers shot bythe Japanese without 
trial when captured after escapinge 


thi Ss ws «=s «= as we «ws =n ew SS =n = as =e ow ee = 


Brigade Headquarters, four officers and 16 other ranks; Royal Rifles of 
Canada, seven officers and 123 other ranks; Winnipeg Grenadiers, 12 
officers and 128 other rankse | 
Major-General (formerly Col.) Tanaka Ryosaburo, who commanded one of the 

, infantry regiments which attacked the island, was in due course tried by a 
War Crimes Court for his part in these atrocities and sentenced to twenty 
ears' imprisonment 
Gol. Abort | Commandant of the Hong Kong prison camps, and Capt. Saito, 
Medical Officer, were tried by a War Crimes Court at Hong PODER +P October 
1946 --February 1947 and sentenced to be hanged. The Benvances were 
subsequently commited to life imprisonment and twenty years imprison- 


ment respectively 
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A diphtheria epidemic in the summer and autumn of 192 
took many lives. From January 1943 onwards a total of z 
one officer and 1183 other ranks were taken to Japan, 
where they were forced to work in various industries, ‘ 
chiefly mining, Here again conditions were extrem ly 
bad, as evidenced by the fact that some 135 of these men 
died. Of the 1973 Canadian soldiers who sailed from 
Vancouver in October 191, there were 555 who never re- 
turned to Canada.°' 
The sudden attack by Japan resulted in the Canadians who ~ 
helped to defend Hong Kong going into battle in very un- 
favourable circumstances. Dispatched to the Far East to - 
serve as garrison troops, at a time when, as we have seen, 
immediate hostilities were not considered probable, they 
found themselves plunged abruptly into action without 
having undergone the concentrated and rigorous battle 
training which later fitted Canadian soldiers for ope- 
rations in Italy and North-West Europe. They had no 

chance for the gradual acquisition of battle wisdom 

through experience. The extraordinarily rugged and large- 
ly unfamiliar terrain of Hong Kong was one of the hardest 
battlefields on which Canadians fought in any theatre; 

and after their long sea voyage, followed vy brief train- 
ing for a static role which was never realized, the Royal 
Rifles and Winnipeg Grenadiers were not in the best of 
shape for fighting on scrub-covered mountainsides. These 
adverse circumstances inevitably reduced the units tacti- 
cal efficiency. How hard they fought in spite of such 
conditions, their casualty lists fully and poignantly show. 


The book entitled "The Knights of Bushido” written by Lord Russell 
of Liverpool comments upon the brutal treatment accorded their prisoners 
by the Japanese, and provides information which your Committee considered 


to be pertinent. Some excerpts are recorded below: 3! 


From the beginning of the Pacific War the generally ac- 
cepted regulations concerning the custody of prisoners 

of war and civilian internees were flagrantly disregarded. 
Prisoners of war were murdered by shooting, decapitation, 
drowning, and other methods. They died during death marche 
on which prisoners of war who were sick and quite unfit f 
any form of exertion were forced to march for long distance 
in conditions which even fit troops could not have been ex 
pected to stand. Many of those who fell out of the column 
were shot or bayoneted to death by the escort. 


One man had died on the original voyage to Hong Kong. 
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There was forced labour in tropical heat, without any 
protection from the sun, and thousands of prisoners died 
whilst working on the Burma-Siam railway, upon the cons- 
truction of which they should never have been employed. 


In the prison camps the conditions were appalling. The 
accommodation was inadequate, the sanitation non-existent, 
and the absence or scarcity of medical supplies resulted 
in thousands of deaths from disease.. 


Prisoners were systematically beaten and subjected to a 
variety of tortures in attempts to extract information from 
them, or for minor disciplinary offences committed by them 
in the camps. Prisoners of war, recaptured after escaping, 
were shot, and captured aviators beheaded, in the usual 
Japanese method by sword. Even cannibalism was not unknown. 


The above list is by no means exhaustive, and many other 
examples of brutality and ill-treatment will be found in 
the succeeding chapters which describe in some detail these 
horrible crimes. 


The extent of the ill-treatment, however, can be appre- 
ciated from this significant comparison. In the European 
theatres of war 235,173 British and American prisoners of 
war were captured by Germans and Italians. Of this number 
9,348 or h percent of the total, died in captivity. In 
the Pacific theatres of war the percentage was 27. A spe-. 
cific reference to the Hong Kong Force was as follows: 


Nimori's activities were not solely confined to the 
voyage of the Lisbon Maru. He made another voyage 
a few months later, again as interpreter, on a trans- 
port named Toyanna Maru, which was taking a draft of 
Canadian prisoners of war from Hong Kong to Japan. 


During the voyage some of the prisoners, who had been 
given sweaters by the Red Cross, sold them to their 
guards in exchange for food. This came to the ears 
of Nimori who held a kit inspection. One prisoner, 
a Canadian soldier named Rifleman Doucet, of the. 
Royal Rifles of Canada, was unable to produce his 
sweater on the inspection. Nimori and a Japanese 
corporal then set about Doucet in a most brutal 
manner. He was beaten with a belt, hit all over the 
body, knocked down, and while on the ground was 
kicked in the stomach. After this assault Rifle- 
man Doucet had to be carried below, and was very 
411 for the remainder of the voyage. He never 
recovered and about a month later died at Narumi 


Camp in Japaneeo-ce 
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Concerning the treatment of prisoners of war, the book states: 


Some 


33 


This final chapter on the treatment of Allied prisoners 
of war describes conditions in some of the many prison 
camps in which thousands lost their lives, and where 
death was often a merciful release from unendurable 
suffering. 


Early in 1942 the Japanese Government undertook to take 
into consideration the national customs and racial habits 
of their prisoners and internees when supplying such 

things as food and clothing, but this promise was never 
kept. When large numbers of prisoners began to die “dr 

to become ill from malnutrition it must have been obvious 
to the Japanese authorities that one of the causes was 

that owing to their different national dietary customs and 
habits, the American, Australian, British, Dutch and French 
priscners could not remain healthy on the rations issued. 


general comments in Lord Russell's book follows: 


Many of those who survived captivity will cary its marks 
upon them for the rest of their lives, and for many 

more the expectation of life has been considerably shorten- 
ed. . 


The practice of torturing prisoners of war and civilians 
prevailed wherever Japanese troops were in occupation and 
at many places, also, in Japan. 


Tie Japanese indulged in the practice throughout the 
war, and there was so much uniformity in the methods 
used that there can be no doubt that it was the result 
of a definite policy adopted by the armed forces with 
the knowledge and approval of the Imperial Government. 


Throughout the Sino-Japanese and Pacific wars, in every 
theatre of operations, unspeakable cruelties and merciless 
tortures were inflicted upon thousands of Allied prisoners 
of war and innocent civilians by all ranks of the Japanese. 
armed forces, without any compunction and, for the most 
part, withcut any feelings of compassion whatsoever.. 
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Estimating the Disability: The Pension Act is intended to provide sums of 
money aS compensation for disability or death partly as a mark of gratitude, 
partly in payment for a debt for services rendered and partly for subsis- 


tence for loss of earnings. 


The only criterion which can be recognized in estimating the amount 
of the pension due for a disability is the extent of that disability, 
measured in acceptable medical standards, The Pension Commission follows 
the practice of estimating disabilities which are of a "recognizable" 
nature through reference to a Table of Disabilities which provides standard 
rates for these medical classifications, usually expressed as a percentage 
in accordance with varying degrees of severity. 

This system appears satisfactory. It is, however, more easily applied 
to amputation and other obvious disabilities than to diseases, The medical 
condition which was found to exist in many ex-members of the Hong Kong Forces 
was apparently of such general nature that no accepted medicai term could be 
used to identify it. Accordingly, the condition came to be known as "avita~ 
minosis" which is presumably a special word coined to descrive the after~ 
effects of malnutrition among this group. 

It seems there is difficulty in estimating the residual medical effects 
of the imprisonment of the [Jong Kong Force, using the standards of measure- 
‘ ment which the Commission can apply to more easily categorized medical 
conditions. Also, there may be a real difficulty in attempting to determine 


~ 


the future course of these medical conditions. 


ee 
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Your Committee considers, therefore, that if the difficulty of 
assessment 1s greater in the case of ex-members of the Tlong kong lorce 
than would apply generaiiy to disabilities incurred during, attributable 
to, arising out of or directly connected with military service, it is 
justifiable that special pension provision be made for them. In making 
such provision, a basic 50% pensicn shouid be allowed, both on the 
grounds that this represents justifiable recompense for the extent of 
the disability and the special circumstances of their SErVice y and also 
to provide protection for their dependants under the Pension Act, should 
the pensioner die from causes which are difficult to determine whether 
such were attributable to his pensionable condition. 

Your Committee's recommendation envisages that where, under the 
ordinary standards of assessment used by the Commission, a disability 
is greater than 50% in extent, the pensioner should receive the first 
50% cf his pension under unc pioposed special legisiation, and the 
additional percentage unde» the regular Pension Act. 

Compassionate Pension for Widows 

Your Committee has made a second recommendation in regard to Hong 
Kong veterans, to the effect that non«-pensioned widows of ex-members of 
tse Hong Kong Force be eligible for cousideraticn of an award of widow's 
pension under Section @5 of the fct where the ex-member has died prior 


to the inception of the legislation being proposed herein. lt is sugg- 


ested that pension bc approved on a presumption that the death was.at~ 
te a4 4 + , S. rn ‘ ” ‘ © 
tributable to service, unless such presumption can be rebutted, in which 


case the provision would not apply. 


793 
Comment 


The justification for this recommendation is based on the requirement 
to ensure that the benefit of the doubt is extended in cases where the 
ex-member has died, and where there may be some possibility that his 
death was, in actual fact, attributable to his service as a member of 
the Hong Kong Forces 

Presumably there are many imponderables in regard to such deaths. 
Por one, an ex-member of this Force who died several years ago may have 
ae suffering from medical effects which could not be diagnosed at that 


time. Subsequently a diagnosis may have become feasible in view of 


advanced knowledge of the after-effects of his imprisonment, but cannot 


Goes? 


by 


bc done posthumously. Your Committee is not suggesting that widows in 

this category should automatically be given pension. It does seem reasone 
able, however, that they should be entitled to a presumption that the death 
was attributable to service, and that this presumption should stand unless 


the Commission has evidence that it is not so. 
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MEDICAL ADVISORY BRANCH 
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GENERAL 


ay 


The Medical Advisory Branch has been established to provide 

, facilities through which the Pension Commission can make inquiry on 

| medical matters, as required by Sections 59( 1} and 60(1) of the Pension 
] 

| Act which read as follows: 
| : 


59 (1) When an application with respect to service in “orld 
War I or in peace time is first made to the Commission 
after the lst day of August, 1936, the Commission shail 
expeditiousiy consider such application and shail collect 
such relevant information, if any, as may be available 
in the records of any department of the Government of 
Canada and make, through its medical and other officers, 
such inquiry as appears advisable into the facts upon 
which the application is based; if satisfied on the 

| . material available, that the applicant is entitled to 

a pension, the Gommission shall then award such pension 

and shall take the necessary steps to cause payment 

of such pension to be made. 


tN 
(S) 
7. 
— 


in respect of all applications for entitiement to pension 
arising out of World War II the Commission shall expedit:- 
ously consider each application and shall collect such re- 
Levant information, if any, as may be available in the re- 
cords of any department of the Government of Canada and make, 
through its medical and other officers, such inquiry as 
appears advisable into the facts upon which the application 
is based; if satisfied, on the material available, that 

the applicant is entitled to a pension, the Commission 
shall then award such pension, andj shait take the necessary 
steps to cause payment of such pension to be made. 


+ 


The organization of the Medicai Advisory Branch 1s as foilows 


Chief Medical Adviser 

Depurvy Chief Medicai Adviser 

Bilingual Assistant to Chief Medical Adviser 
> Five Chiefs of Divisions. as follows + 
‘ Gunshot Wound and Accident 
; General. Diseases 
| Heart and lung 
| Eye, Ear, Nose and Throat 
Neurology and Psychiatry 
Twelve Medical Advisers * 
Stenographic and Clerical Staff 


-_— ees * 


* As of January 25th, 967+ 
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The duties of the Medical Advisory Branch, as set out ina letter 


to your Committee from Dr. He Je Richardson, Deputy Chief Medical Advi 


under date of Jamary 25th. 1967, are as follows: 1 


Workload of the Medical Advisory Branch 


1. Processing applications for pension entitlement, as follows: 
(a) Examining all evidence relating to the ciaim. 


(o) Instructing the District Office or informing an 
advocate or an applicant, as the case may be, 
with respect to the need of additional evidence; 
authorizing Departmental examination when appro~ 
priate, or suggesting examination at the appli- 
cant'’s expense. 


(c) Informing the applicant or his advocate when 
statutory provisions or other causes prohibit or 
delay processing a claim. 


(d) Making such other inquiries as may be necessary. 


\ 3 , ; } 
(e) Preparing an abstract of the relevant evidence in 
a document known as a “case precis”. 


(f) Expressing an opinion on the merits of the ciaim 
in a form consistent with the Commission's practice 
and with the legislation. 


2. Determining the degree of disability. 

(a) Reviewing assessments of disability recommended by 
the District Office Examiners, to determine that 
the rate of pension and changes in pension status 
are in accordance with the medical evidence and with 
the Commission's generai instructions, and taking 
remedial action when required. 


(bd) Assessing the degree of disability found on medical 
examination of pensioners living outside Canada, 


(c) Answering or preparing replies to inquiries with 
respect to the assessment of disability and other 
matters. 


(d) Preparing summaries of evidence with respect te the 
degree of disability, in the case of applications 
for a personal appearance under section 7 (3). 


sf 


General 


3e Advising or acting on other matters, including » 


(1) Miscellaneous claims and awards, such as Attendance 
Allowance , Clothing Allowance, Automatic Age Increases, 
medical disability of pensioners’ dependants, unreason- 
able neglect of pensioner to attend for examination, etc. 


| (ii) Interviewing advocates representing veterans; the Chief 
Medical Adviser and his Deputy and his Assistant also 
interview veterans. 


(iii) Preparing from the records of the Department and the 
Commission such schedules or summaries of data as may 
be required for the proper conduct of the Commission's 


work, under direction cf the Chief Medical Adviser. 
4.o Staff Training 


(1) Preceptorship, in which the new appointee watches a 
Medical Adviser at work and is instructed. 


ii) Review by Chief of Division of the work of his juniors 
for periods ranging from months to years. 


oN 


(iii) Study of medical literature relevant to individual 
claims and to the medical or surgical or other special 
field in which the Medical Adviser is working or is 
likely to work. 


(iv) Studying the Pension Act, Table of Disabilities and 
' the Commission’s general instructions. 


(v) Studying working concepts in relation 40 the consensus 
: +4 : 5 1 > +5 . 
of expert medical opinion from time to time, anda, when 
indicated, preparing recommendations for revision. 


(vi) Maintaining required liaison with Treatment Services 

+ % oe yy +) 14 re 

Department of Nationai Defence, etce, under the dire 
tion of the Chief Medical Adviser. 


° 
“~ 
ue 


(vii) Attending special training sessions, short courses, | 
: clinics, etc., as authorized and directec by the Chief 
Medical Adviser. 
i i ; ired teal with siightly more 
The Medical Advisory Branch is required to ceal with sligt y 
i . ricload. = igures given to 
than 3,000 cases a year at its current work?toad. she figures g 


your Committee by the Pension Commission for the fiscal year 1965-66 are 


as follows: * 
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SUBJECT 


Entitlement Claimsesscooceccercssccoesesscssorccsrvcservevosos 
Discretionary AwardSessse.. Section l=2 & 25oeccccevcssscesee 
Other Submissions...-..(Blindness Allowance tes ins als on 
Submissions for Claims under Section 6(R.C.M.P. ete. )eseccccce 


Backlog of Files....-(Average for last year )..ceocsceccorcocce 


Review of Assessment..« «+(CPC. 65 )sw sins cislvtaisle ie vies agleeterewiaraor atm 


Total 


199 


REPRESENTATIONS AND EVIDENCE 
GENERAL 
War Pensioners of Canada (Toronto): ‘his /ssociation one vested that a 
pensioner's file should contain a summary of his pensionable disabilities 
and treatment entitlement. This would permit ready reference by district 
office staff when a pensioner approached the district office to determine 
treatment: enthbbement:: or make enquiry concerning pension or treatment rights. 
The Association suggested also that there was need to clarify the 
bi 
guide Jines used by the Pension Commission in regard to Mechiiacines 
The recommendation submitted in their prepared brief was as follows. 3 
12. Resolved that awards should be made according to some 
definite code, and these should be made up in schedules, 
and be available in written form to the proper authoritdles, 
and when communications are made with the veteran on the 
subject of awards and assessments, it should be made in 
clear and easily understandable language and figures and 
computations, so that guess-work is eliminated. 
We believe that tables of awards, lists of disabilities, 
tables of percentages, and other mathematical formulae 
be printed and readily available to the competent 
authorities, such as doctors, advocates, outside and 
inside; and senior departmental officials, so that 
contimiity, uniformity and impartiality be encouraged 
and mystery avoided. 
In commenting upon this, Mr. W. B. Thompson, Secretary of the Asso~ 
ciation, sugested that information should be available to the public as 
to the basis upon which aggravation awards were calculated at 1/S5ths ,2/Sths, 
ete., an? as to the method by which the Commission arrived at assessments. 
Assessments 
War Pensioners of Canada (National): This Association recommended that 
peers rregapeannpnemenpoe tee PDA TE ADEE TEC TEN L £ “a 3 
assessment should be made by the D.V.A. consultant. The present system 
4s that an assessment is made initially by a Pension Medical Rxaminer em- 
h assessment is confirmed, reduced or. 


ployed by the Commission, and suc 


increased by the Commission. 
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Royal. Canadian Iegion: This ormanigation claimed that. the, Medical 


Aavigevs wore maliug votiesions in assessments recommended by the 


Sorgeydie tien! “santos, Cho following is quoted from the Tegion's jt 


orepared bries:* 


Reductions in Assessments by Medical Advisers 


On occasion the legion comes across cases where the 
recommended assessment by a pension medical examiner in 
the District Office is reduced by a Medical Adviser at © 
Head Office. We understand this is usually done to keep 
assessments on a similar basis throughout the country. I 
the majority of cases, it has been noted that where the = 
Medical Adviser suggests a reduction in assessment the | 
district medical examiner seldom protests or objects 
and usually agrees by preparing an amended C.P.C. 865 fo 


In the case of Mr. D. (186/13) an Appeal Board conceded — 
entitlement for chronic bronchitis and arthritis both 
knees in January,1965. He was medically examined for 
assessment purposes in March, 1965. The Pension Medical 
Examiner recommended an assessment of 10% for each of 
these conditions. The Medical Adviser in reply to this 
recommendation said, "...-.1n view of the accompanying 
reports, would you review again please and let us know 
if you feel these are correct." The Pension Medical 
Examiner replied that he had reviewed’ the file again and 
was of the ".....opinion that this man has a definite di 
sability from his chronic bronchitis and arthritis of bo! 
knees which warrants an assessment of 10% each”. The Mec 
Adviser concerned said,"In regard to your letter of 27e4 
in the light of the disabilities shown, would you further 
review the file please". This resulted in the District 
Office forwarding an amended 865 assessing the chest and 
arthritic conditions at 5% each. 


A subsequent study of the medical findings of the Legion 
indicated to us that the recommendations of the pension 
medical examiner were correct. We wrote the Commission 
asking for a re-examination and re~assessment. 


A few years ago the Legion was interested in the case of 
Mr. D. (204/16) who had been awarded a 10% pension for . 
hemorrhoids in 1950. Following an operation, pension % 
discontinued on 1.).51. The veteran complained about * 
reduction but pension was not reinstated even though it 
was necessary for him to undergo another opzration. Fol. 
two separate examinations the District Pension Medical | 
who saw the pensioner recommended a 10% award but on bo 
occasions the lead Office Medical Adviser intervened s 
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that a nil assessment would be more in keeping with the 
degree of his disablement, It is interesting to note 
that the District Medical Examiner in a report to his 
Héad Office on 12.8.55 stated, "There are other veverans 
in this District who are in receipt of pension at 5%, 
some even at 10% whom I feel have less discomfort than 

Mr oeweweemw, In view of his complaints and the fact 

that he has an anal stricture, I would be in favour of 

an assessment at 5% rather than nil...., Following 
lengthy discussions and representations by the Legion 

the pensioner received an award of 5% with effect from 

27 ole55y the date he was released from hospital treatment, 


In the case of M. (503/1) entitlement had been granted 

for hemorrhoids with related perianal dermatitis assessed 

at 10%. In July, 1957, reports were sent from the District 
Office to the Read Office recommending an increase of ase 
sessment from 10% to 100%. Following psychiatric examina 
tion and much correspondence between the District and Head 
Offices, pension was continued at 10%. Subsequently reports 
were placed on the District file that the man was totally 
unfit for work. An 865 dated 21.3.58 indicated assessment 
for the pensionable condition was to be increased from 10% 
to 60% to be effective from 1.10.57. From that time onwards 
the man sought medical treatment through D.V.A. facilities, 
and on account of representations from other sources, an 
amended 865 went forward from the pension medical examiner 
to Head Office on 11.2.6), recommending an increase of asses~ 
sment from 60% to 90%. The Head Office Medical Adviser did 
not agree with the proposed increase and assessment remained 
at 60%. As a result the pensioner requested a Hearing under 
the provisions of Section 7(3) of the Pension Act for the 
purpose of determining whether he should be receiving fuli 
assessment. This Hearing was held in October with no 
decision being available at this time. 


The Legion appreciates that Medical Advisers at Head Office 

are endeavouring to keep assessments on the same level in 

all parts of Canada. We do suggest, however, that where 

the medical examiners and other consultants actually see 

the man and are in a better position to appraise his 

disability that more weight should be given to their remarks. 
In comment on this matter Mr. D.M. Thompson, Dominion Secretary of 


the legion, stated that the Pension Medical Examiners were making the ini- 
WN a ” — . 


tial assessment and were being overruled by the staff of the Medical Advi- 


sory Branch at head office. 
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Canadian Pension Commission: In a prepared brief, Dr. WeF. Brown, 
eer rr CE A A AOC LAOTIAN j 


Medical Adviser to the Pension Commission, gave the following comme 


regarding assessment: 3 


On page 88 of its brief the Canadian Legion discusse 
reductions in assessments by Medical Advisers. 
In 1960 when this matter was brought to the Commiss: 
attention the Medical Advisers listed a substantial 
of cases in which an assessment was iaised because 0 
Office intervention. In an earlier retrospective 
by a Senior Medical Adviser the majority of his lett 
had prcnaess a higher assessment than recone dy 
District Mxaminer. 


The Commission*rs must approve changes in rate of 
They examine reductions with special care and ques 
certain number. They practically never question pr 
INCT@AS®Sscccccce 


The Legion brief notes that, when a Medical Adviser 
Sh Selah a reduction or abjects to an increase, the 

Jistrict Examiner seldom protests. The fact is tha 
ae protest in about 20% of cases e-s44 


Of the cases in which the Medical Adviser writes 
the District stating in his opinion the assessmon 
Oi LANG ia/e:6.0 wid wate 


and when he concurs it is generaily on a reapprai 
evidence in relation to the Table of Disabilities. 
Examiner is free to express his opinion. Unresol 
differences of opinion are referred to the Chief 
DOVECOT saw is @aeleie 


When they come back I study them all personally, an 
the difference of opinion. I may have direct medic 
advice, or I may have senior P.M.]i. review them in 
district, and may have him.call in for further éxam 
of the Poe Fath I might ask for a further consu 
opinion, and frequently transfer them from one dist 
to another, an’ have them examined by consultants | 
PeMsB.'s Doth. 


/ 
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White Slips * 


Royal Canadian Legion: Mr. Donald M, Thompson, Dominion Secretary, referred 
to the proceedings of the Veterans Affairs Committee of October Wy y M1963; 

in which a discussion had taken place between Hr, D.Vo.Pugh, Member of 
Parliament for Okanagan and Mr. T.D. Anderson, Chairman of the Pension 
Commission, concerning the use of the so-called "white Slips" prepared 

by the Medical Advisory Branch of the Commission. This discussion was 


read into the proceedings at the hearing of your Committee and read as 


follows: 6 


In the proceedings of the Veterans Affairs Committee of 
October 1h, 1963, page 125, the following discussion took 
place: 


Mr. Pugh: To get back to the duties of the Medical 
Advisers, as I understand it, every file that comes up 
goes through the Medical Advisers first. What infor- 
mation do they give to the Canadian Pension Commission 
before the hearing? 


Mr. Anderson: They give us what we call a white slip 
containing all the medical evidence which they have 
been able to dig up from the file, from examination 
by the Pension Medical Examiner, from their medical 
records during service, and so on. This is their 
responsibility, to assemble all this matcrial. They 
prepare this on a white slip and it is submitted to 
us as the complete medical evidence with regard to 
this claim. It is the medical evidence. that is 
available at that. point. 


Mr. Pugh? Is it made available to the applicant? 

Mr. Anderson? Yes. 

‘Mr. Pugh: Is it made available prior to the hearing? 
Mr. Andersons The advocate has access to the files and 
he can also see these medical white slips if he wants 
to look at them. 


: 2? 
Mro Pughs Is that normal routine, to have these sent out? 


ei an te Ge ee ae eee See ey ee oe ee See! ee eee ee ee ee, ee 
—— ee 

— eee 

eee 


‘» The term "white slip" is used to describe the confidential report prepared 


by the Medical Advisory Branch, for advice of the Commissioners. 
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Mr. Thompson explained that these white slips had not been availabl 
to Service bureau officers of the Iegion, and he explained the developme 


which led to the Legion havin access as follows: ? 


Mr. Anderson: Yes, tho Advoente has complete access 
Lo all of these items of evidence which pertain to % 
claim. He has that right under the Act. What he 
does in effect or what he actnally does is to prepar 
a long precis covering all of this. He certainly he 
complete and unobstructed access to any information 
he requireSsccececceccoe 

F 
Mr. Pughs At times would not tne white slips go out 
atthe first hearing? 


Mr. Anderson: White slips do not go out. They are: 
dealt with by the Commission only. They do not go o 
either to the man or to the Pension Advocates. 


Occasionally when reviewing a file one would have been 
left on the file by accident by someone in the Commission 
and we would sec and be quite impressed by the similarity 
and in some cases from the decision that would follow, 
the slip would be identical. In other cases it would be 
very similar with a very slight changes; and we realize © 
these white slips actually were what were influencing, 
a great extent, the decision of the Commission in the 
board room as opposed to the board hearings, and we felt 
the Section of the Act gave us access to any information 
available to the Commission, any medical decision. We fe 
we should have these white slips and we made a request bj 
letter which was turned down and we then asked -~ the ye 
incidentally sir, was 1953 »= and we asked for a Committe 
of Interpretation under this Section and we appeared befo 
this Committee of Interpretation and we made the point © 
that either these slips were part of the material con- 
Sidered by the Commission or they were not, and if they — 
were not it was a foolish waste of time and money to 
prepare them and if they were, we had a richt under the 
Act to have access to them, | 
The result was the Committee agreed and recomrended to tl 
Commission and we then had access to whem in a very 

restricted way in that it was necessary for us ‘to go to 
the office of the Secretary of the Commission to see the 
and to swear an oath that these would be seen by no one. 
I think in the early stases we had to take an oath on ea 
one of the separate white slips. However, this has now 
become rather watered down and the requirements are not 
stringent as they were then. 
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In further clarifieation Mr, Thompson stated that the white slips 
did not appeav in the summaries of ovidence prepared by the Veteranst 
Bureaus Also, the bulls of the preparation of appeals 1s done by Veterans’ 
Bureau staff in the district offices, while the white slips are available 
only at the head office evel. 
Canadian Pension Commission: The following discussion between Mr, Justice 
“oods, Chairman of your Committee and Mr. T.D. Anderson, Chairman of the 
Vension Gommission, rrovides information relative to th. uae of white 
Slips as follows. . 


Mr. Justice Woods: Would this be the appropriate time to 
ask about white slips? 


Mr. Anderson: Yes. 


Mr. Justice Woods: Well, I will ask you one brief question. 
If my premise is wrong, tell me. Why do these not form part 
of the file? 


Mr. Anderson: The reason is fairly simple, I think, Origins 
ally they did not form part of the file because they were 
considered to be confidential between the Medical Adviser 

and the Commissioners ==+ confidential information. 


Mr. Justice Woods: Why confidential? 


Mr. Anderson: Because there is information contained in 
this white slip which, if generally known, in many cases 
might be detrimental to the welfare of the individual about 
whom the white slip is written. 


Mr. Justice Woods: And are those the only kind that are 
made confidential? 


Mr. Anderson: No, there was the other aspect that we have 
seen, for example, where the Medical Adviser, because of 
something existing in the white slip has recommended the 
decision despite the fact that it is the responsibility of 
the Commission to do so. 
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Now, another basic reason, J think, Cor keeping these 
white slips confidential originally was so that the 
Medical Adviser would be able to give a completely unin- 
hibited and unbiased ~- well, I shouldn't use the word 
anbiased*® «. that he should be able to say exactly what 
he thought about the case and cite all the medical cir 
cumstances surrounding the case. 


There is no question but that the minute they become open 
to others to see he was somewhat inhibited ++ that if the 
matter of giving the Commission some essential information 
he was inhibited to some extent by the fact that +-- 


Mr. Justice Woods: The result could be, then that a man's 
Claim could be refused on grounds that were not open for — 
him to know about; is that so? 


Mr. Anderson: J think this could well be true, yes; but 
this 1s something that I didn't think you will ever get 
away from anyway. We don't know what goes on in the mind 
of the man adjudicating his claim. ; 


Mr. Justice Woods: But we are not talking about the man 
who is adjudicating his claim; we are talking about what 
is before him in order to make up his mind. 


Mr. Anderson: But surely the essential thing, in the long 
run, is what goes on in the mind of the man adjudicating 
on the claim? 


Mr. Justice Woods: Well, I am not answering your question 
I would suggest that it is important for him to know what 
he has before him, 


Mr. Anderson: I don't disagree with that; it is importan 
but I still say that, in my opinion I think the final dee! 
sion is made by them and what goes on in their minds == 


Mr. Justice Woods: But surely on that basis you could mak 
everything secret from the applicant, if this is your yar¢ 
stick? : 


Mr. Anderson: No, I am not suggesting that we could make 
everything secret, but I am suggesting +-- 


Mr, Justice Woods: But if you can justify making one thi 
secret you can justify making other things secret. 


Mr. Anderson: But I don't think it would be the correct 
thing to do. 
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At AA 2 heat at CT Sapna, 


tr, sr Prowr Giria fi f mcpas ) N\ } a gis aeiytaee vs #) 7 hap . % . . 
Pies SUTRA. PECL > pte adviser to the t-nedon Commission, 


spoke on the subject of white slips as follows: ? 


Drs Drowns At a very early date we were told one reason 
for keeping the Medical Adviser's Slip confidential was 
that if it came out under his name it formed part of the 
adjudication proceedings and he knew he could be summoned 
belore the Appeal Board. -- that whoever was representing 


© 


the man could summon the Medical Adviser. 

this, in effect, world suppose, start somewhat the old 
proceedings where they hac a medical revressntative at tie 
hearing. I think in the old tribunal days they had a 
medical representative at the hearing. 


Mr. Justice Woods: lo you not thin’: it wala be senjalts 
5 > Wo: emers yt Aa 


or perhaps more, open to the same susnicion if ther arc 
kept secret? 


ra Dr. Browns ‘They are certainly not kept sceret, Mr. Shairman. 
fhe Lesion can have access to them and the veterans 
organizations can have access to them. 


H.W. Herridge, M.P.: Mr. Ilerridge stated that he objected to the use of 


the white slips as the procedure meant that the applicant did not have 
readily available to him all the information on which his case was decided. 
Lhe following discussion took place: 


Mr. Justice Woods: There has grown up a practice of what 
is known as “white slips". JI don't know whether you have 
heard of them or not? 


Mri: Denridges.. ies. 


Mr. Justice Woods: Well, what are your views on this. Do 
you think they should he part of the file and open? 


Mr. Herridge: No, I am sympathetic to the complaints against 
the “white slips". 


Mr. Justice Woods: You are sympathetic to the complaints 
against the use of them? 


Mr. Herridge: Yes. 


Mr. Justice Woods: That is, you think that the applicant 
Should have readily available to him all information on which 


his case has been decided? 


Mr. Herridge: Yes, that is right, rather than to have it 
just summarized on the "white slip". 
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Veterans' Bureau: Brigadier P.E. Reynolds, the Chief Pensions Advocate, 


in his prepared brief, commented on the question of opinions given by th 
ll 
Medical Advisers on the white slips as follows: 


The Veterans! Bureau is not aware of the fact that the 
comments of Medical Advisers are available to Appeal 

Boards. If they are, it is agreed that thoy would carry 
unduc weight with the medically-trained member. 


The Veterans! Bureau believes that all. medical opinion — 
given at an Appeal Board Hearing should be given openly 
so that it is available to all concerned. It is consider. 
ed that the provision of a Medical Adviser to sit with © 
the Board to furnish opinion when required would make © 
matters worse instead of better. If this Medical Adviser 
advised the Board privately, then, of course, the advice 
would not be available to the applicant, and if he were 
called as a witness he would virtually become a professio 
expert witness with respect to all phases or medicine and 
surgery. Expert medical evidence should be obtained fron 
the specialists and practitioners who appear and testify 
under oath. 


Later in his evidence Brigadier Reynolds gave the opinion that the 
white slips werc not studied by nembars of an Appeal. Roard before an App 
Board hearing but that, if the Appeal Board reserved its decision until 
its return to Ottawa, the members would have access to the white slips i 
they decided to review the file before making their decision. 
Mr. Harry Bray: Your Committee received a letter from Mr. larry Bray, ¢ 
retired member of the Pension Commission, in which he made several props 
One of these was that the Medical Adviser's preota and the summary of ¢' 
should be combined. This matter was the subject of a discussion which } 


recorded herein, iz 


Mr. Justice Woods: Now this contains’ several suggestion 
and one of them is that Medical Adviser's precis and sum 
of evidence, should be amalgamated. Would there be any } 
vantage in this? What are your views on this? You can 
answer it or get your colleagues to deal with it. 
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Mr. Anderson: I think there would, sir. As a matter of 
fact we have been making some effort to do something along 
that line. I don't know what precisely Harry Bray suggests, 
but it would be useful if members of the Appeal Board would 
have this evidence before them. J suppose one might say, 
in away, that appeals ~ a good deal of the information or 
some of the information, contained in the medical precis 
does appear in the medical evidence although they mst get 
it from that source, and there is some information there 
that I can't help but feel it would do very important to 
the appeal board. I think we would have to doa summary 

of these precis. There are several of them, and it would 
provide them with the information contained in these precis. 


Mr. Justice Woods: You see some merit in this suggestion? 


Mr. Anderson: I do indeed. 


Neuropsychiatric Claims 
The Royal Canadian Legion submitted considerable information ernie 
Commission decisions in regard to neuropsychiatric disabilities. It would 
not be practical to summarize these representations and they are recorded 
hereunder in full: 2B 

NEUROPSYCHIATRIC DISABILITIES 


While it may be concluded that the problems to which we refer 
herein could well have been included in Part ] under the 
Benefit of the Doubt, we feri particular reference should 

be made to the Commission's attitude to veterans who served 
during World War II and have had applications*for entitlement 
denied for neuropsychiatric disabilities. We believe that 

the cases which we cite herein will clearly establish that 

the Pension Commission not only failed to invoke the provi- 
sions of Section 70, but has in fact made a determined effort 
not to accept responsibility on behalf of the Canadian Govern- 
ment for such disabilities. The Commission has even gone so 
far as to explore all possible angles in their desire to support 
their conclusion. 


ae 


u Mr. C. (172/7) had four separate enlistments in World War II, 
totalling in all five years. The Commission ruled adversely 

on his application for pension entitlement five time s before 
pension was eventually awarded in oT a support its con- 
tention that Mr. C's disability was present prior to enlist- _ 
ment, the Commission obtained statements from more than twenty 
persons. Of these, four concluded that he was not quite normal. 
On careful examination, however, the Legion suggests that only 
two knew the veteran welt enough to comment on his health prior 
to his enlistment. Despite this fact, in a subsequent ruling, 
the Pension Commission stated (in nart): 


y 
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"The evidence as given by the applicant himself as 
well as that from his family and his neighbours 
satisfy the Commission beyond any doubt whatever 
that the condition in issue is definitely pre- 
enlistment. Leading people in the area where the 
applicant lived are believed and their evidence is 
conclusive", 


If the members of this Committee will study thes: statements 
and accept the Commission’s finding that they were "conclusive" 
we believe you will agree with us that they established the — 
veteran was quite normal prior to enlistment, depicting few, 
if any, abnormal traits. 


There was at this time on file a statement from Dr. Boothroyd, 
Head of Psychiatric Division, Sunnybrook Hospital, D.V.A., whic 
had been obtained prior to the Commission's second adverse 
ruling. In replying to a communication from the Pension Com=— 
mission he stated; 


"The diagnosis is definitely Schizophrenia, paranoid, - 
a condition which has now reached full bloom but the 
beginning of which were present during service though 
at that stage it was correctly diagnosed psychoneurosis. 
In short, the condition now diagnosed Paranoid Schizoe — 
phrenia is one and the same as that previously diagnosed 

‘psychoneurosis but at a later state of development." j 


When entitlement was finally granted his disability was assess¢ 
at 100% and he was a patient in the Ontario Hospital. 


The case of Mr. S. (639/15) also demonstrates the Commission's 
approach in claims of veterans seeking entiticment for nervou 
conditions, On 26.3.45 the Commission ruled that this veteran! 
disability was prevenlistment, not aggravated during Active |. 
Force service. On 17.6.8 the Veterans’ Bureau presented the 
claim for further consideration. Approximately thirteen months 
elapsed before the Commission got around to dictatinz another 

adverse decision. In the mantime an opinion had been obtaine 
from a Consultant Neuropsychiatrist, Sunnybrook Hospital, who 
stated (in part); 


"It is impossible for me to state from the examination 
of patient whether there is any definite chanze at the 
present time in his personality and ability compared 
to his personality and ability vrior to enlistment. I 
would expeet that there had been a change perhaps not — 
of great magnitude," 
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In 1961 Mr. S. approached the legion for assistance with his 
claim. Representations were made and on 10.5262 the Commis- 
Sion granted entitlement, but ruled that the disability was 

recorded on enlistment, aggravated only one-fifth. In esta- 
blishing that there was a "record" within the meaning of the 
Act (see pages 61-62) the Commission stated: 


"It would appear from the records and documentation on 
file that this veteran was mildly predisposed if not 
actually suffering from schizophrenia prior to enlist- 
ment, and that his unkempt appearance, sluggishness 
and indifference, together with low M Score noted the 
day following enlistment, were indicative of the con- 
dition under review. It would appear this would cons- 
titute a record within the meaning of "record". However, 
there is some evidence in the documentation of a slight 
aggravation during his Active Force service." 


The Legion questioned the interpretation of the Commission 
that this in fact was a "record", It seems to us that such 
had been ruled out in an observation of 19.2.9 by one of 
the Commission's Medical Advisers. Jn writine the Pension 
Medical Iixaminer in Toronto he said: 


"There can be Little doubt from the history of this man 

and his. family that his case is either pre-enlistment 
and not aggravated or if aggravated it would be slight 
in degree. The man, however, will be pensioned in the 
entire unless it can be established that there was a 
pre-enlistment record of mental disease. Up to the 
present, ‘such record has not been obtained." | 


"Please have the bocial service worker make an attempt to 
obtain a definite record of pre-enlistment nervous ailment. 
His attention is called to the service medical record on 
the bottom of page 2 which states:~ 'Past health reveals 
nervous breakdown at 38, etc. Every effort should be made 
to obtain a history from former employers, associates and 
to learn if there has been any family medical attendance 
or any attendance at clinics'." 


On 20.11.62 the Commission ruled! to confirm the earlier decision. 


In september 1962 Mr. S. was advised that his entire disability 
was assessed at 25% and that he would receive pension at 5%. On 
11.2.63 the Legion discussed the case with the Chairman of the 
Commission and two days later the following observations were 
placed on file by a Consultant Neuropsychiatrist: 
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"(L) Tt would appear that this man was much worse on 
discharge as far as bis schizophrenia was concerned 
than on enlistment. In consideration of similar 
cases two-fifths or three-fifths aggravation would 
appear more equitable. 


(2) He is now more disabled than the 25% assersment 
indicated in-the C.P.¢. ruling of 26.11.62 accordans 
to the most:recent medical. reports. 


(3) I would have thorght 2/5ths of 80% would be near 
the mark." 


Approximately two months later the pensioner’s assessment was 
increased to 0%, pensionable 8%, effective 8.11.62. 


The Legion again discussed the case with the Chairman of the 
Commission, who advised that Mr. S. would be called in to 

Sunnybrook for examination. This was done in September 1963 
at which time the Consultant Neuropsychiatrist concluded: 


"If this opinion is correct, the pensioner could be 
said to be totally disabled for any work other than 
casual labouring jobs." 


He further stated that if the man were subjected to stress of 
working steadily in a factory, his condition would deteriorat 
and he would again require hospitalization. The man had also 
been classed as unemployable in the open labour market by the 
War Veterans Allowance Board. 


On 7.11.63 the Commission again ruled that Mr. S's disability 
was pre-enlistment, "recorded on examination for enlistment, 
aggravated two-fifths.....". Total assessment was continued 
at 0% ~ pensionable 16%. . 


On 10.2.6) the Legion asked for a further review of the pen- 
sioner’s assessment with the result that it was increased to 
60%, pensionable 2%, effective only 7.2.64. A further 
Commission decision was rendered on 8.9.6) in which the 
Commission confirmed the degree of aggravation as two-fifths. 


While we have in our files claims of other veterans in which 
the Commission has followed the pattern outlined above, we — 
‘believe that this is based on an unwritten Commission "polic 
with respect to neuropsychiatric disabilities. -We fecl the. 
following earlier decisions of the Commission tend to establ 
this principle. 
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Mr. M. (489/10) served from 20,5 HOMO 16,6.45. Vor ty-six 
months of this was overseas, He was wounded in fronteline 
service. On his service discharge, the Medical Board diagnosed 
a nervous condition and concluded that it originated in Sicily 
on 28.6.3. He was admitted to hospital six days after dis- 
charge from service and received treatment for nearly seven 
weeks, A statement was submitted from the family doctor who 
certified that he had treated the man prior to enlistment and 
that, “he was a healthy individual and had no signs of any 
nervous condition at that time.” In 199 and avain in 1950 
the Pension Commission ruled that this Was a pre-enlistment 
condition, not aggravated during service, 


Mre Po (542/18) served from 2.7.40 to 18.9245. Three years 
after enlistment he was seen by a Neuropsychiatrist who reported 
that Mr. P. was intelligent, co-operative, able to carry on 
satisfactorily and the prognosis was goode On service discharge 
there were complaints and 4a diagnosis cf a nervous condition. 
The Psychiatrist noted a stable pre~enlistment history but 
referred to some maternal instability. He was seen in December 
1946 by Dr. W. Ford Connell who stated: 


"The diagnosis here is of marked constitutional neuro- 
circulatory asthenia, with a severe chronic anxiety 
State. The whole picture developed during Active 
Force service and was aggravated by it. The handiing 
of this case demands expert and protracted psycho-: 
therapy, and I feel that the prognosis here, as far as 
obtaining nervous stability and satisfying the patient 
with his state of health is very poor. Ilis present 
degree of disability is really quite high by reason 

of the gross upset of the autonomic nervous system 
which is present." 


In a subsequent adverse ruling by the Commission reference 
was made to a report from Dr. J.M. McCullough, The decision 
stated: 


",.o.certififies that he has secn the family physician 
and that he attended him in many illnesses which were 
only of a minor nature prior to his enlistment and at 
no time did he ever present any evidence of anxiety 
neurosis or neurocirculatory asthenia." 


In that decision and in two others the Commissian made no 
reference whatever to the report from Dr. Ford Connell, to 
the effect that the disability developed during Active Force 
service and was agsravated by it. 
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Mre We (694/9) served overseas during World War IT for more 
than three years. On service discharge there was a diagnosi: 
of a nervous condition. A psychiatrist indicated that no 
treatment was required at that time. A year and a half Late: 
he was admitted to hospital at whitch time the same disability 
was again diagnosed. During hospitalization a consultant 
specialist stated: 


“This man has a very severe psychic overlay of bizarre © 
symptoms. Probably brought on by overseas strain and 
likely aggravated by a great deal of medical attention 
since 19),6." 


In 1960 a statement was obtained from a doctor who had treate 
him shortly after discharge from service. He said: 


"T attended him for various complaints at that time, all 
of which were of a somatic nature and were evidence of 
a very severe state of nervous instability. I am, 
therefore, in a position to support his claim that he 
was in an extremely nervous state during the immediate 
post-war period." 


A statement had also been obtained from another physician whe 
indicated that he had been the family physician prior to ser\ 
and that Mr. W. had been free from all serious diseases. He 
said he had always been a healthy, robust individual. When 
these latter two statements were referred to the Commission 
in support of Mr. W's application for pension, the Commission 
appeared to go to extreme lengths to discount the Specialist 
opinion and made no reference whatever to the statement of th 
family physician. On five occasions, including an Appeal 
Board, the Commission ruled that the disability was pre 
ment, not aggravated during service. 


Mre He (357/7) was granted entitlement in 1959 for chronic 
brain syndrome associated with convulsive disorder. His dis 
bility at that time was assessed at 100%. There had been 
three adverse rulings, including a decision by an Appeal Boal 
in 1953, alli%o the effect that the disability was pre-enlis’ 
ment, not aggravated during service. When entitlement was 
aonoeded it was stated in the decision: 


“It (the nervous condition) first became clinically mani 
during service and there was definite worsening over tt 
period of service. At the time of discharge there were 
clear indications in the medical findings suggestive of 
psychosis and these findings ied to the man's dischargé 
reason of being medically unfit. The nature of the cor 

ion is such that there has been gradual progression S: 
discharge." 
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Mr. P. (546/7) was granted entitlement for his nervous cone 
dition in 1959, Prior to the favourable ruling, the Commis- 
sion had on five occasions ruled that the disability was 
pre-enlistment, not aggravated. When the Commission consi- 
dered the claim for the second time there was then on file 


an opinion from a D.V.A. Psychiatric Consultant in which he 
stated: 


“ET would like to add my opinion and the history as given 
on the file points to a definite aggravation of this 
man's psychiatric disability by his war service. 


Mr. Ka (00/1) served from 8.9.39 to 28.8.5. This sergeant 
was taken prisoner of war at Dieppe and remained with the 
Germans for 966 days. He was compensated through the War 
Claims Commission for having been shackled a total of 128 
days, the maximum award. He was also compensated for four 
so-called "box-car trips". He was eventually granted entitle- 
ment for his disability in 1959 after the Commission had ruled 
adversely on three previous occasions. 


In the original submission on behalf of Mr. K. the Legion 
forwarded statements of two former Commanding Officers, a 
former 2 i/e and the Regimental Sergeant-Major. All. indicated 
that Mr. K. was healthy, stable and normal while with the 
Regiment and that he had never exhibited any signs of a nervous 
condition. On release by the Germans he was found to be a 
considerably changed person. In its decision the Commission 
stated that the evidence, “does not warrant a finding that 

the present nervous symptoms are attributable to service." 

In the next submission the legion referred to a Psychiatric 
report in which the specialist stated (in part): 


“Tt does seem that wartime experiences contributed 
to them (the man's,symptoms,, 


The Commission found that this constitutional condition was 
no worse’ on discharge than it had becn prior to enlistment. 
Following further representations, the Commission granted 
entitlement on 15.1.59, stating (in part): 


"On analysis of the record as a whole the Commission | 
concludes that the expert medical evidence coupled with 
the reasonable lay evidence referred to in detail in 
earlier decisions raises a reasonable doubt as to whether 
the nervous condition from which the applicant suffers 
can properly be attributed wholly to factors lying out- 
side his service experience. In these circumstances ; 
and having regard to the provisions of Section 70 of _  - 
the Pension Act, the Commission concludes that there was 
some degree of aggravation of the nervous condition 


during service." 
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The following discussion on this subject took place: 


Mre P. (548/2) - On 1303046 the Commission ruled that th’ i 
man's “nervous condition was pre-enlistmnt, not agsrava 
Ten years later entitlem nt was conceded. On 8.2 lily durir 
his service there was a disgnosis of a nervous condition 
indicating the need for hospitalization and sedation. : 
was graded 'S5" at that time, Ilo was admitted to Westmins 
Hospital’ because of this disability and while there, was d 
charged from service. He remained in hospital nearly sev 
months. On discharge from hospital there was a firm di 
of a nervous condition. flis disability was assessed at L¢ 
In ruling adversely on the application on 13.3.6 the Pen i 
Commission stated: 


'There is no evidence that the condition was any wors 
at the time of discharge than prior to enlistment." 


When entitlement was subsequently granted, however, the de 
sion referred to the fact that the first mental disturbance 
was in April 195, while he was in service. 


1 


Mr. Justice Woods: On page 126 you say you bzlieve th 
this is based on an unwritten Commission policy with 
to neuropsychiatric disabilities, and you are referr 
the case above. Now what, just in a nutshell, is th 
policy that you see here? ; 
Mr. Thompson: Well, from our experience of these cai 
it seemed that there must be a policy for this type : 
decision to occur in this way, and it has been said | 
the years previously, I believe, in discussions with 
officials of the Commission that the view was held tl 
it was not good to pension people with nervous disor¢ 
because it tended to give them a crutch to lean.on; | 
in correspondence down through the years this has, f 
time to time, been referred to, and there doesn’t se 
to be what we call, for the want of a better term, 4a! 
unwritten policy; there seems to be a pattern of thi 
here that is reflected in the decisions. 


Mr. Justice Woods: That they view these claims, sor 
with a jaundiced eye? 


Mr » Thompson : This is our experience. It is very, 
difficult to establish, no matter how much evidence 
accumulate, and it is very hard to press the case. 


Mr. Justice Woods: In particular, with relation to 
cases you cite here, is this one area where you wou 
that the conditions are more difficult to assess, t 
to pin-point, than most other ailments? 
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Mr. Thompson: Well, I would sugerest that there are 
specialists in the field the same as there are in the 


other fields of medicine, and we find the specialists 
willing to give an opinion. 


We realize it is not as clear cut as the case of a hand 
being amputated, but we find these specialists willing 


to study the case and give opinions. 


In this field, from that point of view, it may be a 


more difficult than some of the other wirtae & but 
it does seem to us that there is evidence available to 


justify a decision at an earlier stage. 


Mr. Justice Woods: It is more difficult for the medical 
men, but it shouidn't be for the Commission? 


Mr, _Thompson : Not pi whee aaa ric Tien (rem the 


OA eS ee A el we et ene eS 


medical point of view; but, at ths sar: LIC git Bebe t ese 
opinions and these peyohietnie ste don’t seem torbesredin ten. 
to express their views; and we firmly believe that under the 
Interpretation Act and:under Section 70 of the Pension Act, 
these cases should have been decided lont bofors, ane that 
the Commission shouldn't take such’a hard line and make it 
se difficult to obtain entitiement, 


Mr. Justice Woods: 1s this an areca whero you are likely 
to get more conflictine medical views than in most other 


areas? I mean, if an area is a bit nebulous ~~ and I am 
not suggesting this is so =-- but if it is you will find 


yourself more likely, I would think, seized of the res- 
ponsibility of deciding between conflicting views, more 
so than in other areas? 


Mr. Thompson: Well, this may be so, although in our 
experience there seems to be no great amount of conflict 
in the opinions. We reaiize there are many cascs that 
would come before us where this might be more evident 
than in others, but we don’t find it hard to obtain 
evidence from more than one specialist in these cases. 


Mr. Justice Woods: Evidence that more or less agrees? 
EE A ET TD 
Mr. Thompsons Right. 


Canadian Pension Commission: Ina prepared brief, Mr. T.D. Anderson, 
Canadian Pension Commission: 


y Rina ‘ 
Chairman of the Pension Commission, stated as follows: ¥ 
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Neuropsychiatric Disabilities 


Of all the claims with which the Commission mst deal 
these pose the greatcst difficulties, liven psychiatrists 
opinions differ widely as to cause and effect in these 
The Gommission has made an honest effort over the year 
to deal justly with hundreds of these claims. ‘hey ha 
done so under very difficult circumstances. any enti 
have becn granted even in the face of strong opposition 
at least some eminent psychiatrists. Those which have 3 
granted are, of course, always open to argument one wa 
the other, depending as usual upon the position one tak 


The Commission does not ciaim to have done a perfect job 

any more than have the psychiatrists but I can say quite 
honestly that we have done the vest we could be expected 
to do in light of the evidence, times, and circumstances. 


Dr. Brown, Chief Medical Adviser, and Dr. D.B. McKee, Chief of the 
Neuropsychiatric Division, Medical Advisory Branch, provided information 


in a brief to your Committee concerning the policy of the Commission in 


regard to neuropsychiatric cases. The brief stated that the Commission 1 
the services of a part-time consultant, Dr. F. Rhodes Chalke, Professor al 


Executive Director of Psychiatry at the University of Ottawa. This in 


ation given in the brief was as follows: 16 


In the Neuropsychiatric Division we deal with four main 
types of cases as follows: 


(1) Organic Neurological Diseases 
(2) The Psychoses 

(3) ‘Personality Disorders 

(4) The Psychoneuroses 


ee) In general the neurological diseases present no problem it 
that such conditions as disseminated sclerosis are given | 
favourable opinion if even the most minor suggestion of ¢ 
sistent signs or symptoms are found in the service docume: 
It is my belief that a Medical Adviser can go no further ~ 
this without usurping the prerogative of the Commission ° 
Judge the value of evidence which finds no support in 
Though I can give no names and numbers I have personal 
of one case of disseminated sclerosis which was recommen 
adjudicated favourably on the single finding of absent al 
reflexes at discharge without evidence of further signs | 
symptoms for several months. Another case of frontal li 
tumour received similar treatment though the medical doc 
contained no suggestive signs or symptoms o 
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— rl 
i) 


a aa 


(3) 


In commentine on this Dr. Brown stated: 


The only possibly relevant records were contained in non~ 
medical reports of his pilot training where he was described 
as incapable of flying level or landing in a straight line. 
This, taken along with his Commanding Officer's report of 

a brief period of peculiar behaviour during training, was 


presented as suggestive evidence and so accepted by the 


Gommission. Without a Medical Advisory recommendation I 
feel a favourable outcome would have been unlikely in either 
of these cases, 


The psychoses present a more difficult problem. Three main 
types of cases arise. In the first of these, frankly psychotic 
manifestations were first recorded during service. In these 
the recommendations are almost uniformly favourable with the 
possible exception of an occasional case where a transitory 
incident during service is followed by many years of a normal 
and successful adjustment, and a subsequent later evisode 


- accompanied by a clear history of current precipitating factors. 


In the second type of case, no nervous symntoms of any type 
are present in the service documents and, with my concent of 
a Medical Adviser's function, a uniform suggestion of ‘not 
attributable" is unavoidable, 


ay 


In the third type, personality disorder or neurosis may nave 
been diagnosed during service to be folicwed at some later 
date by the appearance of a frank psychosis. In deciding 
whether the manifestations during service could ve considered 
those of a psychosis, careful consideration 1s always given 
to the pre-enlistment history, the characttr of -the service 
symptoms as compared with thos: of the later psychosis and 
the post-discharge record including the nature and time of 
onset of the psychcsis. Gonsultants‘ opinions are given 
due weight in arriving at a recommendation, keeping in mind 
the fact that a consultant seeing the man in 1965 must base 
his opinion on the history provided in 1965. This history 
is often at complete variance with the record which may 
nottbe available to the consultant in question, 


The personality disorders (in the absence of contributory brain 
injury or inflammatory discase} are considered, from a psy- 
chiatric standpoint, to be’ part and pare7l of the man’s en‘ow~ 
ment, just as arc his staturc or the color of his hair. in 
genoral, therefors, favourabie opinions are not given in these 
cases on the grounds that they arc relatively unchangeable 


fectures of a man’s make-up and that any apparent deterioration 
takes the form of a super~imposed “neurosis. . 
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(h) 


In commenting on this. Dr. Brown statea, 


Role of the Medical Adviser 


Speaking of the role of the Medical Adviser, Mr. Anderson, Chai 


of the Pension Commission,told your Committee: 19 


The following discussion nrovides information in regard to the acti 


vities of the Medical Adviser in regard to cntitiement cases; 


The neuroses present our major problem, The psychiatric 
reports prepared during service are usually of the high 
quality and, when taken aiong with almost unaminous | 
psychiatric opinion, they indicate that the neuroses, 
aro constitutional and, therefore, pre -enl.istment condi 


18 


The problem to be decided then is whether any aggra-~ 
vation took place during service. In arriving at 

a recommendation consideration is given to the indi-+ 
vidual's childhood and family history, his pre-enlistment 
school and work record, his symptoms during service and - 
the post-discharge medical and employment record. This 
latter record is almost invariably carefully explored 
at the same time as current psychiatric reports are 
requested. With this information at hand we attempt 
to develop a picture of the veteran's whole life and 
on this basis try to decide at a decision on the presence 
or absence of aggravation. All cases with even the sli 
est sugzestion of merit are reviewed with the llead Office 
consultant in Psychiatry (Dr. F.R.C. Chalke) during his 
weekly visits. A fairly large number of cases are subject 
to this review, but in only a few cases does the consulta 
opinion justify favourable presentation to the Commission 


The responsibility of the Medical Advisory Branch 
was to advise the Commission in regard to medical 
matters affecting those who have applied for pensionable 
disability, and to advise regarding assessment. 


Mr. Justice Woods: But they do advise on entitlement? 


Mr, Anderson: Yes, they do; they advise the Commission ¢ 
the condition, as to when it arose, for example. 


Mr. Justice Woods: My recollection is ~» and I am quite 
subject to being corrected ~~ that Mr, Mutch was kind — 
enough one day to take a number of files and go through 
them with two members of this Committee; and someone els 
was kind enough at a later date to do the same thing wit 
the othor member of our Committee. My recollection is 
that on som? of these the edical Adviser was advis nt 
Commission as to the disposition of the case, 
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Wave you considered this to be a proper part of the function 
of the Medical Adviser? 


wir. Anderson: It has always been accepted as such. 
Mr. Justice Woods: That is, the Medical Adviser takes the 


medical “evidence , relates it to the statute and says to the 
Commission ‘This is what you should do'? 


Mr. Andersons, Nos; he simply gives his opinion to us. 


Mr. Justice Woods: He says: "This is what I think you should 
do"? 


ih ae Anderson: What he ate By we should doves, 
j Mr. Justice Woods: He. doesn't taxe the evidence simply and 
say'‘to the Commissioncr "This is what this means, These 
arc the medicdl conclusions. that should be drawn from this 
evidence," and ict the Commissioner then take that and apply 
oe it to the statute himself? 


) Dr. Brown: He makes a medical analysis of the claim and 
then summarizes it. This is summarized with the Medical 
Adviser's comments, and in the comments he discusses the 
aspects of the claim and puts.in his conclusions. 


fr. Justice Woods: I notice in a number IT went through that 
in some instances the Medical Adviser was giving what I, as 
a layman, would describe as a wiedical opinion, and he was 
saying "If there is this and if there is that then the con- 
clusion that can be drawn from this is that a certain condi- 
tion existed at a certain time”. 


iF Dr. Brown: Yes. 


Mr. Justice Woods: And then the Commissioner is left to ©» 
take that and apply it to the Statute. 


Brown: Yes. 


Mr, Justice Woods; And come up with his findings; in other 
words, the Medical Adviser seems to have done the whole 
thing; he seems to have apnlied it to the statute and said 
to the Commissioner "This is the way I be Lieve you should 
decide this". J am just wondering if both are acceptable, 
or which is the better, “or is there a pattern here. 
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Dr. Brown referred to the role of the Medical Adviser, in a prepared 


Ae} i 
brief, as follows; *4 


Dr. Browns Well, his opinion should be within the confin 
of the Statute. In other words, if it is venereal dise 
and it was incurred in Canada and he didn't serve ove 03 
the Medical Adviser would have to give an opinion on the 
V.De, which is a medical opinion, and put it within the — 
framework of Section 1). ) 


Mr. Justice Woods: But he would report, then, in the cas 
Tike the one you have suggested, presumably, that ".... 
considered all the medical evidence my view would be this 
condition arose at a certain camp on a certain date?" 


Dr. Brown: That is right. 


Mr. Justice Woods: And the Commissioner then would go 
the Act and say’ "In view of this opinion this man is out: 
he doesn't fall within the Section"? 


Dr. Brown: Yes. 


Mr. Justice Woods: But would you think it would he open. 
for the doctor to say "It occurred at such and such a time 
and such and such a place and therefore he doesn't come wi! 
Section such and such. 


Dr. Brown: That is right. 
Mr. Justice Woods: Is that his job? 


Dr, Browns That always has been his job so far as I am 
aware o 


On page 36 of the Legion brief, it is stated that in the 
legion's opinion the Medical Advisers arc adjudicating 
and thc Commissioners are acquiescing, which is contrary 
to the legislation. I would like to make a remark here 
as possibly I am in a good position to do so. I wish Oo 
point out that I have been in the front office of the 
Commission's Medical Advisory Branch for over 19 years, t 
be exact 20 years next July, and in that time, week in ar 
week out, there have been on an averare, 10 to 30 cases 4 
week coming in to my office from various Commissioners fc 
further information, advice, requests for further action 
and for many other reasons. It will be realized that th 
Commission is not bound by expressions of opinions by the 
Medical Advisers and upon occasion does, in fact, reject 
vary the Medical Adviser's opinion in accordance with Cc 
mission judgement, . 
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‘Py * ‘ “heya . Cc ! 
‘The ‘discussion from the proceedings follows: “ 


Mr. Justice Woods: Just before we leave this we had some 


et meen 


discussion the other day in which you participated. 

Dr. Brown: What's that? 

Mr. Justice Woods: As to the role of the Madical Adviser. 
Dr. Browns Yes. 


Mr. Justice Woods: In assisting the Commissioner with his 
responsibilities. 


Dr. Brown: Yes, 


Mr, Justice Woods: You say here, "The Commission is not 
bound by expressions of opinion by the Medical Advisers and 
upon occasion does, in fact, reject." 


Dr. Brown's) ) Theyido. 


Mr. Justice Woods: Can you illustrate or sort of advise for 
my own information, the sort of circumstances where this would 
occur or can it be done? Is it just a matter of some advisers 
being different? 


Dr. Browns Of course, everyone is different to some degree. 
Mr. Justice Woods: That's well established medically, I gather ? 


Dr. Brown: There are a number of incidents in which the 
Medical Adviser may fecl pre-enlistment is not aggravated, 
and the Comrissioner thinks it is. He may bring it back 
and discuss it with me, and we may rule it pre-enlistmoent 
or rule that it occurred during service. 


‘a 
r 


Mr. Justice Woods: On your advice he may have some doubt? 
Dr. Brown: Yes, usually they are in a favourable bracket. 
Mr, Justice Woods: Yes, we would expect that. 


Dr. Brown: Yes. 


Mr. Justice Woods: Now the other day when we were discussing 
this, as I recall, I won't put it that way, but the other day 

I indicated to you, I believe, that I had discerned at least 

two different types of approach on the part of the Medical Ad- 
viser in a few files that I had reviewed, and that in some 
instances, the white slip or information goinz to the Commissioner, 
had been phrased in a way that, in effect, told the Commission 
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the decision that the Medical Adviser felt he should give 
on a case, and others were phrased so that it appeared — 
that the Medical Adviser had been given an opinion on the 
validity or weight of the medical evidence, and leaving th 
Commissioner to apply it to the Statute. 


Dr. Brown: Yes. 


Mr, Justice Woods: Now is there any difference, as far as 
you know, between the likelihood, of the Commissioner not 
going along with this type of advice or thinking? Do you 
follow the question? . 


Dr. Brown: Yes, in the Medical Adviser's comment if ther 
is some doubt in his mind concerning the exact opinion 
should be given, he usually-he alludes to this in his « 
and gives an opinion. 


Mr. Justice Woods: But if the Medical Adviser writes up h 
assessment of the medical situation and then says, in effe 
this fellow should not have a pension would this be more aj 
to be the basis of rejection on the part of the Commission 
than the other type where he confines himself to medical — 
matters? 


Dr. Brown: If his opinion is in any way contrary to the 
Medica] Adviser's opinion he will either change it to suit 
his opinion or bring it back for further evidence or ask 
for further information. Does that answer your question? 


Mr. Justice Woods: I don't think it does. I realize I a 
posing a pretty difficult question to you, but ‘you indicat 
in an answer to my first question, and with an elaboratior 
on your statement here, that sometimes a Medical Adviser's 
advice is not taken, and I asked you to illustrate this. 


Dr. Brown: That is ey 


Mr. Justice Woods: Now there are two types of Medical # 
that report to the Commissioner? : 


Dr. Brown: That is right. 
Mr. Justice Woods: That is what you have noticed? 


Dr. Brown: Yes. 


. 
he 
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Mr. Justice Woods: Now does it make any difference whether 
it is in one form or the other with relation to the likelihood 
of it being rejected by the Commission? 


Dr. Browns I would think if thers were some doubt implied 
that the Commissioner would go ahead and take a good opinion 
himself, but if he were blank = if it were a blank rejection 
and he thought differently he would bring it back. 


Mr. Justice Woods: Then he would take it back, and probably 
discuss his: reasons for the Medical Adviser bringing it into 
the statute instead of stopping for the medical opinion? 


Dr. Brown: Yes, we have a library in our office, and he will 
bring it back and we will go into the problem, 


Veterans! Bureau: Your Committee referred to the evidence given by Dr. W.I. 
Brown, Chief Medical. Adviser, to the effect that the Pension Commission was 


not bound by expressions of opinion given by Medical Advisars.“~ In comment- 


inz upon this statement, Brigadier P.I, Reynolds, the Chief Pensions Advocate 
} 
stated: *3 


In order to compare Commission decisions with Medical Advisers' 
white slips the Veterans’ Bureau extracted 50 decisions at 
random from the daily batch of decisions arriving at our 
statistics section, These decisions consisted of favourable 
and unfavourable entitlement rulings pertaining to Active 

and Regular Force claims, consequential rulings, change in 
diaenosis, degree of aggravation, etc. 


It was observed that the opinion of the Medical Adviser was 
not followed in only 2 of the 50 cases. In every other 
instance the opinion of the Medical Adviser became word for 
word, the decision of the Commission. 


The followine discussion occurred with Brigadier Reynolds concerning 


the role of the Medical Adviser: aut 


Mr. Justice Woods: Incidentally with regard to this form 

of these recommendations, we had some discussion of it with 
Dr. Brown as I recall, and someone else. Does the Veterans” 
Bureau feel that it is right and proper for the Medical Adviser 
to in effect advise the Commission as to what findjng they 


should make or should he limit himself to the evidence. 


+ See page 823 hereof. 
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Brigadier Reynolds: No, wo fecl, strictly spealkiny the 
dical Adviser snould only advise the Commission with - 


to the medical aspects of the claim, and that he shon 
make any recommendations as to whether entitlemnt sh 
awarded, lle could say that Lher> is a record of bron 
durine service, and that was the start in his opinion of © 
condition claimed for, but we don't think he should say th 
it is recommended that a finding be made "not attributabl 


to service", ivf 


Mr, Justice Woods: You don't feel that he should apply t 
Act to it although he may know the Act. Ile should not ap 
it to the evidence. 


Brigadier Reynolds: Yes. 


Mr. Justice Woods: This is the Commissioner's job. 


Brigadier Reynolds: But under the present practice, as w 
understand it, in which the white slip becomes very im 
in the decision dictating process, we think he should appl 
the Section == 


Mr. Justice Woods: Pardon? 


Brigadier Reynolds: That under the present practice in 
we understand that the white slip is very immortant in 
Commission decision dictatinz process in which recomme: 
are made, then the recommendations should not be made wi 
giving full effect to Section 70. 


Mr. Justice Woodss As I recall it, certainly those that 
perused, the decision was practically taken from the whit 
slip word for word, certainly in some instances. 


Brigadier Reynolds: We think that that is the main rea 
for the large number of claims beins successful on appea 


Mr, Justice Woods: Yes, 


Brigadier Reynolds Because the inference of the white « 
Ls not there, 


Mr. Justice Wocds: But then your position here is that 
of all, it should not be done the way it is being done i 
instances now == i rf 


Brigadier Reynolds : Yes. 


lr. Justice Woods: --- but if this is to continue, tha 
if the Medical Adviser is in effect to dictate the dee: 
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Brigadier Reynolds: Yes. 


Mr. Justice Woods: + which you don't agree with -- 


Brigadier Reynolds: No. 


Mr. Justice Woods: == he should be appiying the benefit 
of the doubt in full measure. 


Brigadier Reynolds: Right. 
Commissioners Power and Decker: Mr. WoP. Power and Mr, D.G. Decker, two 
members of the Commission, appeared before your Committee in order to provide 


information from the viewpoint of the individual Gommissioner. In regard to 


: : D3 
the Medical Advisory Branch Mr. Power gave the following opinion: 25 


The Medical Advisory Branch is, as you know, seized with 

: the duty of assisting these claims mdically when they 
first come in and, through custom I presume, they have 
developed to the position wheres they consider themselves 
to be ~ and I think generally are considered by us to 
“be - medical-legal experts, so we rely quite heavily on 
their initial opinions in preparing the administrative 
decisions. 


But I think I can say quite definitely ~ speaking for 

myself anyway = without casting any aspersions on their 
knowledge, that when I am faced with a conen)tant, or 

several of them, who either categorically denies tnear 
proposition or else shades it and explains the reasons 

why he does this, I would feel that on the basis of the claim 
as it is before me I generally speaking would accept his 
views, although not necessarily. There are occasions for 
instance when we are faced with consultants who are unquestion 
ably outstanding in their field, but we learn from experience 
that they are also very pension-conscious and they are apt to 
perhaps shade their opinions a bit. So we would like their 


opinion confirmed by others. 


This is mercly a matter of experience and I am not trying 
to downgrade their, opinions: But the trouble is if you 
sec these people coming in constantly you begin to ask 
yourself questions naturally; itis the human. thing to do. 
But generally speaking my personal view is that the con- 
sultant's opinion should predominate with us as laymen. 
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Commissioner Power stated that he viewed the Medical Adviser as an 


"expart medical witness", 


The following discussion took place on this aspect: 26 


Mr. Power: They are all experts inthe legal sense but some 
are more expert than others. JI mean there are some - take 
G.P.'s for instance ~ some do not deal with the variety of 
cases such as does the G.P. every day, but they specialize 

in one particular field and they acquire a certain status — 
that is recognized, not only butvothers: in. the médical pro-- 
fession but by our own department, because they are some- 

times hired as consultants by ovr department. <A good pro- 
portion of the people who appear before us as specialists 

are departmental consultants. 


Mr. Justice Woods: Well, then, generally if the medical 
opinion of a member of the Medical Advisory Branch then is 
in conflict with the opinion of a consultant, you tend to 
take the Medical Advisory Branch's,.opinion? | 


Mr. Power: I think it is fair to say yes, Bis 
Mr. Decker spoke on the role of the Medical Adviser as follows: a 


Mr. Decker: I would endorse what Mr. Power has said - no — 
conflict here, I would also add, agree with him, that in 
the final analysis, if it is a choice as to what advice we 
take, all things being equal, it:will be the snecialist 
consultant who. comes before us, . 
, heen aS Peay ae OOS uae heel E Wyre iene : 
But: very. often we run‘into this situation, where therelis 
conflict. You have the’ consultant who has seen the file perha 
the night before, Now, we do haye this knowledge that aur own 
consultants, or iedical Advisers. who sometires seek. thé advi 
of consultants, they have the record. They: know the general? 
and their opinions are expressed on the basis of that. 


Now, I can think of scveral instanecs wheres a consultant has 
come in whose qualifications would not be questioned by any- 
body nor would his opinions, but when we get down to the 
final points of the case and ask questions "Doctor, did you 
know that so-and-so happened at a certain point of time"? = 
the answer very often is, "I am sorry, I did not know". Then 
the obvious question is, "If you had known would you have 

given the opinion which is Exhibit 7?" and honesty is there 
and the answer is "no" without a qualification. 
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But I agree with Mr. Power. My personal reaction is that 
when a consultant comes and we are satisfied he has all 
the facts, particularly when he knows the man and parti- 
cularly if he is a consultant of one of the treatment 
hospitals, then his weight of evidence is considered - 

in other words, his opinion over the opinion of our own 
people. 


I may add this, sir. There has been no reaction or 
conflict in the minds of our own people over this point. 
They are satisfied that we have weighed all the facts. 

Dr. B. Laurin, Assistant to the Chief Medical Adviser, providec infor- 
mation to the effect that the Medical Advisory Branch was required to revicw 
all applications for entitlement. In addition the Branch was required to 
review the results of medical examinations and to approve reductions, in- 
creases, or decisions of "no change" in pension. A report on this subject, 
filed by Dr. Laurin, follows: *® 


The Medical Advisory Branch is responsible for submission to the Board 
Room cases under the following sections of the Pension Act: 


(1) Essentially entitlement: 


Ly ean pers 


(2) Not strictly entitlement: 
int Basse anas Hold 5(3) 


(Summary of Uvidence in part for the 
purpose of Section 7(3) ) 
18 


2 (2) 

25 (In some instances) 

28(2) 

(Automatic age increase as per tab 
disabilities) 


29(3) 


+ ee 
cea! lag 
39(5 
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(3) Pursuant to duties imposed to the Canadian Pension under — 
Section 6 of the Canadian Pension Acts 
Medical Advisers have to prepare claims: 


(a) Under Section 22(1) of The Royal Canadian 
Mounted Police Continuation Act as well as | 
under Section 27(1) of the Royal Canadian 
founted Police Superannuation Act. 


(ob) Claims under the following sections of The 
Civilian War Pensions and Allowances Act; ) 


7 + (Canadian merchant seamen, salt water 


fishermen ) | 
11 = (Personnel of Canadian ships or certified 
non-Canadian ships) - 


ae) 

19) Auxiliary Service Personnel 

20) 

22 Canadian Fire Fighters 

35 Air Raid Precautions Workers 

h6 National Resources Mobilization Act 


ho Volantary Aid Detachment 
55 Overseas Welfare Workers 
60 RAF. Transport Command 


With regard to the number of submissions on entitlement, our 
figures are somewhat over 1,350 per month on an annual basis. 
With regard to the number of cases for assessment, stil] on an 
annual basis, our figures are somewhat over 1,700 per month. 


DVA Consultants 
Concsrning the work of DVA consultants, youx Committee records the 

‘ F i Fi : oN 
following discussion with Dr. W.F. Brown, Chief Medical Adviser: #9 


Mr. Justice Woods: The Committes would anpreciate some 
further clarification concerning the use of D.V.A. cone 
sultants. In particular is there conflict of interest 
in that D.V.A. consultants are used to furnish opinions - 
regard to initial pension applications, and the same col 
sultaits are used by the Veterans’ Bureau when they requ 
mzdical opinion to support an appeal? 


In-other words they appear in one sense perhaps to be 
wearing two hets. 


Dr. Brown: That is right. 


Mr. Justice Woods: Is there any problem here really? 
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Dr. Brown: Well, it is quite possible there couldbe a 
conflict of interest, and I think at times inere Is, 
although I cannot produce a case right at my finger tips 
to illustrate it all at. But I think there has been, 


Mr. Justice Woods: You think it leads to any unfairness 
to the veteran = or it could? 


Dr. Brown: No. I think if anything it would be in the 
veterans! favour. 


‘ 
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COMMITTEE RECOMMENDATIONS * 
( 9h) That the operation of the Medical Advisory Branch be 


expedited as follows: 


(a) The Medical Advisers be freed of responsibility 
in repard to supervision and clerical work, to 
permit them to concentrate on the development of 
their function of providing medical opinions for 
the Commission, 


(>) A specially-trained clerical section be established 
in the Medical Advisory Branch under a qualified 
supervisor, reporting to the Chief Medical Adviser; Estab li 
this section to operate under the following principles. 7 


(i) Specialized groups within the section would be 5S 
trained to deal with various medical areas. 


(ii) The staff of this section would be responsible Screenir 
for screening all files prior to submission to 
« Medical Adviser, and to flag pertinent docu- 


ments. 
(iii) The staff would prepare precis of the non- Non-med, 
medical aspects from a reviewvof the docu- Precis 


mentation, including such matters as the 
previous rulings of the Commission and the 
service history. 


(iv) Where appropriate, the staff would prepare Medical 
precis outlining the medical history of .  -Fistory 
the case to facilitate the task of the Medical  Precua 
Adviser in his review, [ 


(c) The existing system under which Medical Advisers Medical 
are permitted personal clerk-stenographers be Advise 
retained except that, over a period of time, the Have } 


work now being done by these clerk-stenopraphers 
be transferred to the proposed clerical services 
section with the object of revising the responsi- 
bilities of these clerk-stenographers to those 

of a private medical secretary, 


(95 ) That the role of the Medical Adviser be restricted to that. 
Role o. 
Medica. 
Advise 


of providing medical opinion to the Commission in regard 


to applications for pension, 


Committee Recommendations 


( 96) That the system which provides for the preparation of a white 
slip by a Medical Adviser, which is in the form of confidential 
advice to the Commission on a pension application, be replaced 
by a system which entails the preparation of a "medical precis" 
based on the following principles: 

(a) The medical precis shall not be confidential to the 
Commission only, and shall be placed on the file and 
be available for examination by those who have access 
to the departmental files. 

(b) The precis shall furnish an opinion from the Medical 
Adviser with respect to the medical aspects of the 
pension application. 

(c) Where such opinion is being written in connection 
with an application previously dealt with by the 
Medical Advisory Branch, the precis shall either 
refer to, or shall contain a condensation of, all 
previous advice on the case riven by the Medical 
Advisory Branch. 

(d) The precis shall not contain opinion as to whether 
or not an applicant for entitlement can quality 
under the Act or the policies of the Commission. 

(97) That the Commission undertake a study to determine whether 
or not a section should be established within the Commission 


to determine which cases should be submitted to the Medical 


Advisory Branch for opinion. 
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General 


It is obvious that the Medical Advisory Branch may be expected to, 


“7 


and does, play a role of the utmost importance in the determination of 
many applications for rights authorized by the Pension Act. Jt is ape 
parent also that the role of the Commissioner in making decisions must 
be assisted, rather than directed, by the Medical Advisers. 

your Committee appreciates that the requirement to secure and 
maintain a proper balance between these two responsibilities will 


constantly present a problem. This arises, if for no other reason, 


from the closeness with which the Commissioners ind the Medical Advisers 
work, and the overlapping of the factual background of the problems 
with which they deal. 

While the Medical Advisory Branch should play a conspicuous role 
in the work of the Commission, it should not dominate it. Your Committee 
has no way of determining with any degree of accuracy how far, if at all, 
such domination has developed. There are several areas, however, in 
which present methods and procedures could tend to such an end, 

Your Committee observes that, in accordance with the practice of 
the Commission, the Medical Advisory Branch must provide an opinion 
on all claims requiring medical advice and, at all levels of procedure, 
on matters of entitlement and those involving discretionary consideration 
by the Commission. 

The Annual Report of the Canadian Pension Commission showed: that 


during the fiscal year 1964-65 the grand total of applications for 


entitlement was 10,501, 
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Your Committec received a heavy volume of complaints concerning delays 
in pension adjudication. Al ee ae for entitlement, under present 
procedures, come to the Commissioners through the Medical Advisory Branch, 
as do many claims for discretionary benefits. It follows that any lack 
of efficiency in the procedures of the Medical Advisory Branch could re-=- 
present a serious bottleneck. The result would be a slowing down of the 
normal flow of pension applications. 

Your Committee has not attempted to analyze the area of 
the methods and general administration of the Medical Advisory Brmch. It 
was ascertained by your Committee staff, after the conclusions of its 
hearings, that a survey had been made of the Medical Advisory Branch by 
the Methods and Inspection Division of the Department of Veterans Affairs 
in March, 1961. Your Committee was provided, on a request to the Commission, 
with a copy of this report which is identified as "Project #16 of the 
Methods and Inspection Division. " 

This report was helpful to your Committee as it provided additional 
information to that already obtained by its staff in regard to the admime- 
strative procedures followed within the Medical Advisory Branch, Your 
Comuittec observed that the.Medical Advisers (who are all. persons with 
medical training) were required to spend a considerable amount of time 
in researching individual files. Also; they were raquired to supervise, 
within their own offices, the staff who carried out clerical functions. 

Your Committee is impressed with the high calibre of the work being 
performed by the Medical Advisers, but is critical of the system which 


means that they are unable to give all of their time to their chief 
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responsibility, i.e., that of preparing opinions for the Commission in ~ 
regard to pension claims, Accordingly, your Committee has suggested 
some re-organization which would obviate the necessity of these Medical 
Advisers having to spend professional time in matters which might be | 
handled by properly trained clerks. 

In this respect, your Committee's recommendation envisages the 
establishment of a Central Clerical Division, which would have the 
responsibility to provide clerical services for the Medical Advisers. 
This ‘suggestion was advanced in the report on Project #16 by the Methods 
and Inspection Division. However, the changes recommended by your 
Committee differ on one significant point. The Methods and Inspection 
Division Report proposed that the existing staff of clerk-stenographers 
should be detached from the offices of the Medical Advisers and placed 
in a central pool. This would have the disadvantage of depriving the 
Medical Advisers of very valuable assistants. The work load of thal 
Medical Advisers is of such proportion now that, in addition to the 
services of the proposed clerical services section, they require the 
services of private medical secretaries in their individual offices. 

Your Committee's recommendation is that the role of these clerk- 
stenographers should gradually secancnnel of medical secretary and 
stenographer, The responsibility for reviewing documents now borne 
by these clerk-stenographers should be transferred to the proposed 
clerical division. 

The establishment of a clerical division within the Medical 


Advisory Branch is highly desirable, It is not a radical departure 
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to use non-medical staff in what are purely clerical matters of a medical 
nature. Your Committee notes that considerable use is made of lay staff 
in the Treatment Services Branch of the Department of Veterans Affairs, 
For example, the duties for an Administrative Officer 3 in the Admission 
Services Branch of the Department include: 


Under direction, as Administrative Officer (Treatment) 
to be responsible for all non-medical matters in con- 
nection with the interpretation and application of the 
Veterans Treatment Regulations; to supervise subordinate 
staff engaged in administrative matters relating to ene 
titlement to treatment, out-patient clinic, authorization 
of. ancillary benefits, payment of medical and hospital 
accounts for treatment from non-departmental sources and 
recovery of treatment charges from Provincial Nospital 
Insurance Commission and other bodies; to supervise’ the 
prepa ation of documentabion, statistics, reports, ac- 
counts and the maintenance of appropriate records; to 

be directly responsible for interpreting and supervising 
the administration of the Veterans Burial Regulations; 
and to perform other related duties as required. 


A clerical division as proposed by your Committee, manned by 
qualified lay personnel with experience in dealing with medical records, 
could render useful service. This could include screening files, preparing 
precis of the non-medical aspects of a-cage and, wader siwervision, “bhe 
medical history of a case. 


A file upon which a medical opinion was required could be prepared 


abet 28 a vi ate Med 
by the proposed clericd division ad passed to the appropriate Medical 


* 5 : ie ae oe 1 f 
hacer Phrouch his medical secretary, This would facilitate the flow 
dviser through hi 


ny ° : anon a 
of pension claims in and out of the Medical Advisory Branch, At the 


j } i tk edical inion md 
same time, it should not lessen the quality of the medical opinion m@ 


> 


7 17 4 N + laryice + ¥ ere 2 ii his im in 
it should enable the Medical Adviser to spend more of his time 11 


’ ; er ¥2 ee ee ert competence. 
dealing with aspects of the file reqiring his exp ; 
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Sections 59(1) and 60(1) of the Act provide thal the Pension Conm: 
in considering applications for pension, may through its medical and a 
officers, make such enquiry as appears advisable into the facts upon wh 
the application is based. Over the yeas the Medical Advisory Branch: 
has taken on extensive responsibility. This has been done in full coe 
operation with the Pension Commission. In view of the importance that 
medical opinion plays in so many areas of pension work, it is not sure 
prising that the Medical Advisory Branch has become, in many ways, a 
dominating influence in the work of the Commission. 

This is not an unusual situation, in that most agencies of this ty, 
must employ experts in specific fields, who are engaged as staff advis 
Where these play a key role it is not uncommon to hear the criticism 
that the "tail is wagging the dog". The Medical Advisers of the Commi: 
have not escaped such suggestion. | 

Pension work is carried out in a somewhat special atmosphere. 
applicant considers that he has legislative rights arising out of the 
highest form of service to the State. The Commission is appointed 
by the Government to ensure that these rights are extended, The appli 
looks to, and expects the Commission to protect his interests. For th: 
reason, and others, caution must be exercised by pension administrator 
to ensure that everything possible is done to dispel any suspicion tha 
the Commissioners are not running the show} 


Your Committee noted anumber of cases in which the white slips 


prepared by the Medical Advisory Branch contained not only medical 
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opinion, but also opinion as to whether the application should qualify 
under the legislation. This, in the view of your Committee, exceeds the 
function appropriate to Medical Advisers, While the role of the Medical 
Adviser is one of great importance, it should not be allowed to pre-empt 
i 
the role of decision making which belongs to the Commission. 

Commission decisions which were phrased in the exact terms of the 
white slips prepered by the Medical Adviser make it all too easy to 
infer that the Medical Adviser, md nob the Gommissioner, hed dictated 
the decision. 

A close liaison exists between the Medical Advisers and the Com- 
missioners. This is to be expected, This familiarity has- no doubt led 
to short cuts which have been taken in the interest of effective admini- 
stration, It would seem, however, that some Medical Advisers, in the 
preparation of their medical opinions, have developed a habit of telling 
the Commission what to say. 

Your Committee is not suggesting that this practice stems from any 
improper motive, or that it has been adopted with any insidious purpose. 
It is the type of development that can come naturally through years of 
close association. Your Committee considers, however, that the practice 
should be discontinued and it is felt that this can best be done by a 

clearer delineation of the role of the Medical Adviser, as one whose 
responsibility is limited to providing medical advice. 
Medical Precis 

Your Committee considers that there is no place in pension adjudi- 

cation for a confidential medical opinion, bearing in mind that this 


opinion is often the influencing factor upon which the Commission maxes 
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its decision in regard to a pension claim. , 

Your Committee wishes to emphasize that the adjudication of persia 
must be handled, in so far as is possible, on a completely open basis, 
There should be full disclosure of all information, and the opinions anc 
facts upon which the Commission makes its decision should be known to th 
applicant and to those who represent him, and should be available for q 
examination by all concerned. The existing practice, which is based on 
the "white slip" procedure explained earlier in these comments, ignores 
these principles, This practice leaves the Commission open to severe 
criticism that it receives confidential advice upon which its actions 
are based. 

Your Committee is aware that the so-called white slips which contair 
the opinions of the Medical Advisers can be made available to the pensic 
advocates and others who represent the applicant. This does not elimin: 
what, to your Committee, is the objectionable aspect. That is, that bh 
Medical Adviser is required to state his opinion in an unofficial memo- 
randum which, even within the Commission, goes by the somewhat suspicion 
name of a white slip. In the eyes of the pension applicant and veteran 
organizations, the use of these has an unwholesome connotation. 4 

Your Committee has recommended that the white slips be vehlecediial 
by an official medical precis, in which the ieceat Adviser would fue 
his opinion. If there is a requirement to protect the Medical Adviser, 


the precis need not contain the name of the author, whose identificatio 


could be shown thereon by a code symbol, Moreover, inasmuch as the ~ 
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Medical Adviser does not conduct a personal interview, there would be 
little likelihood of an unsuccessful applicant being able to determine 
the name of the Adviser whose opinion may have been influential in an 
unfavourable decision from the Commission. 

Assessments 

Your Committee noted the observation made by the Royal Canadian 
‘Legion concerning the practice of the Medical Advisory Branch in 
reducing the amounts reawmmended by District Pensions Examiners in 
regard to the assessment of disabilities, It is the responsibility of 
the Medical Advisory Branch to examine the assessments proposed by 
district personnel,and to give to the Commission its opinions in respect 
of these assessments. This is, of course, a proper function of the 
Medical Advisory Branch, 

Your Committee has recommended, elsewhere in this report, a system 
of appeal in regard to assessments. Therefore, should a district Fension 
Medical Examiner propose a specific assessment which is later reduced 
on advice of the Medical Advisory Branch, the pensioner would have 
available the facilities of an appeal system, assuming that your 
Committee's recommendations in this regard are accepted. This appeal 
would permit reconsideration of the type of case to which reference 
is made herein. 


Psychiatric Claims 
Your Committee received detailed complaints from the Legion 
concerning the handling by the Commission of psychiatric claims. It 


was not feasible to examine the validity of Commission policy, and he 
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matter is one which could be decided only on the evaluation of me 


n 
ea 


opinion, on the basis of each individual case. 
Your Committee considers that it is neither necessary nor pei 
to come to any conclusion, at this time, as to whether the polici 
the Commission are correct. : . ; 
Your Committee has recommended elsewhere in this report the « 
blishment of a Pension Appeal Board, such to have access to indep 
medical opinion. Should this system be adopted, the veteran and» | 
representing him could take advantage of the proposed Pension Appe 
Board to decide questions at issue with the Pension Commission if 
regard to medical opinion. Disputes in regard to psychiatric clam 
could, of course, be resolved in this manner. | 
Sezection of Files for Medical Opinion 
Your Committee has aired its views, elsewhere in this section 
regarding the importance of medical advice in pension adjudieauia 
It is obvious that very many pension claims require an opinion fr 
the Medical Adviser before a proper decision can be made. At the 
time, your Committee questions whether the views of the Medical 
Advisory Branch are required on all the cases processed by that 
Branch under the present system. 
It may be feasible to establish an office, possibly under th 
Commis sion's Secretariat, charged with responsibility to review | 
plications coming into the Commission, to determine which of the 
require medical opinion. This office could refer these case 


proposed clerical section of the Medical Advisory Branch for scr 
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The cases which did not appea to require medical opinion could be 
Btbmitted directly to the Commission for PECL SLons. io ihe Commission, 
an adjudicating on the case, considered a medical Opinion to be 
2a arrangenents could be made to secure such Opinion from the 
Medical Advisory Branch, 

The establishment of an office to channel the flow of applications 
either to the Medical Advisory Branch or direct to the Commission would 
presumably represent considerable saving of time. This would be par- 
Eeewier ly true if, under the present system, cases in which no 
medical advice is needed are being diverted to the Medical Advisory 
Branch before being adjudicated upon by the Commission. The personnel 
charged with the responsibility for such screening would necessarily 


require a thorough knowledge of pension administration and legislation. 
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